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1 Introduction and overview 
This report was commissioned by the National Mental Health Commission (NHMC) to examine the 
policy environment in Australia relevant to mental health services for people who come into contact 
with the criminal justice system, and to identify any policy gaps and potential opportunities for reform. 

A knowledge gap has been previously identified in a number of settings and documents, including very 
clearly in a dedicated chapter of the Commission’s 2013 national Report Card.1 This articulated an 
urgent need for research and analysis to provide a nationally consistent picture of the different 
approaches to the mental health needs of justice-involved people: 

“We do not have a national reporting system or consistent framework across the 
criminal justice, police and court system in Australia. It is therefore not surprising 
that being able to see a national picture is difficult.… 
 
It is of the utmost importance to have a criminal justice system that gives justice 
to people with mental illness. Underlying this principle is the need to have a strong 
evidence base upon which to plan and deliver services, interventions and 
supports.” (p.81) 

Although the epidemiological evidence has grown since 2013, the fundamental gap that the NMHC 
identified then – the lack of a national picture about specific policy approaches to mental health and 
the justice system – remains. 

There are good reasons why this is a priority issue. There is an emerging recognition internationally 
that ‘prisoner health is public health’,2 that addressing the mental health needs of justice-involved 
populations is critical to reducing health inequalities at the population level,3 and that a ‘prison health 
in all policies’4 framework is beneficial for achieving public health goals. This recognition that prisons 
are critical sites for reducing health inequalities at the population level draws on the 2013 WHO 
Helsinki Statement on Health in All Policies, and aligns with the WHO Trenčín Statement on Prisons 
and Mental Health, which asserts that promoting mental health and well-being should be central to a 
prison’s health care policy, and that effective leadership and adequate resources are essential to 
achieving this.5  

There is also considerable research demonstrating the critical role of the justice system for achieving 
public mental health objectives, and the very high prevalence of mental disorder among justice-
involved populations, including among those who come into contact with the police,6 courts,7 
prisons,8 and the youth justice system.9 This heavy burden of mental disorder among justice-involved 
populations manifests in elevated rates of morbidity and mortality, both in custody and in the 
community, notably including high rates of self-harm10 and suicide.11 These poor outcomes are 
compounded by low engagement with community mental health services,12 and heavy utilisation of 
acute and tertiary health services, often due to co-occurring substance use and mental illness.13 

National, state and territory policy decisions are central to improving this situation. They set the 
direction for investment of resources, establish processes for information to be collected and shared, 
and can reduce the structural separation which often defines mental health services in justice settings. 
This has enormous potential impact, for example in determining whether mental health services in 
justice settings are included within national mental health reform policies designed to improve quality 
and access.  

This report describes the results of an audit of high-level policies of justice and mental health agencies 
relevant to mental health services for justice-involved adults in Australia. The report is a brief overview 

http://apps.who.int/iris/bitstream/handle/10665/112636/9789241506908_eng.pdf;jsessionid=615EAE69AFEC380A17162B549E22F3AB?sequence=1
http://apps.who.int/iris/bitstream/handle/10665/112636/9789241506908_eng.pdf;jsessionid=615EAE69AFEC380A17162B549E22F3AB?sequence=1
http://www.euro.who.int/__data/assets/pdf_file/0006/99006/E91402.pdf
http://www.euro.who.int/__data/assets/pdf_file/0006/99006/E91402.pdf
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of the key themes which emerged from the audit, and a description of the most notable gaps and 
opportunities for reform which it identified.  

This report uses person-first language to describe people who are in contact with the criminal justice 
system.  Often the language used in this area is stigmatising and dehumanising, defining people 
entirely by the fact that they were convicted of a crime, or by their status in the criminal justice system.  
Unless directly quoting documents this report avoids using words such as ‘offender’, and talks about 
‘people’, such as people in prison and people on parole. 

1.1 Scope and structure 
The range of potential documents was very large, and limits were placed around the scope of the audit 
to enable a useful report to be provided within a reasonable time. Firstly the review was solely of 
policy documents, and not of levels of service, adequacy of resourcing, quality of care, conditions 
within facilities, organisational performance, or other empirical questions, all of which are very 
important issues in their own right and are worthy of research. The audit of documents was limited to 
high-level policy and strategy documents, acknowledging that deciding which documents meet these 
criteria inevitably involves a degree of discretion. The policy documents reviewed were intended to 
enable a snapshot of high-level policies in key areas, with a focus on systemic issues. 

The audit focused on policy documents from mental health and justice agencies, acknowledging that 
there are variations in types of policies and how jurisdictions administratively structure policy 
responsibilities. A large number of portfolios and social policy systems beyond mental health and 
justice are of relevance to the mental health of justice-involved people. These include physical health, 
housing, disability, welfare, education, child protection and aged care, to name just a few. A 
comprehensive review of policies across these areas would be a very worthy endeavour, and would 
provide valuable insights, but was beyond the scope and resources of this report.  

The audit did not include policy documents relating to services specifically for justice-involved youth, 
although this is an area of great importance. The very high burden of mental health problems in youth 
justice settings, and the complexity of relevant arrangements and documents in each jurisdiction, 
indicates that a separate piece of work dedicated to mental health services for justice-involved youth 
is warranted. 

Some jurisdictions have produced a large number of policy documents relevant to the mental health 
of justice-involved people. This tends to have a skewing effect on an audit of this nature, because of 
the need to spend more time reviewing the documents of some jurisdictions than of others. A large 
number of documents within a jurisdiction provides a density of policy material, much of which is 
useful and relevant. However it also adds complexity when considering how these different policy 
documents relate to each other and to relevant legislation. This is particularly important given that 
one of the key issues of concern for mental health and justice areas is fragmentation, siloed services, 
and discontinuities. During the audit the large number of documents in several jurisdictions reinforced 
the need for a concise, overarching snapshot of the national situation. 

Policy documents for each of the jurisdictions were identified through keyword searches of online 
government agency websites, search engines and Australian Policy Online (the methodology is 
described further in Appendix 1). The documents were reviewed to determine whether and how they 
referred to mental health services for justice-involved people, and were structured into key portfolio 
areas. Documents within jurisdictions were compared, as well as comparing jurisdictions against each 
other. Where applicable, national policy documents, such as those relating to the national mental 
health reforms, were compared to their state and territory level counterparts. National documents 
were also considered in their own right. References are made to particular documents throughout the 
chapters to illustrate aspects of the discussion, and each chapter also makes reference to some of the 
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relevant legislation, with more information about key aspects of the relevant legislation provided in 
Appendix 3. The observations in the report are informed by the literature and, where useful and 
relevant, references are made to articles or other reviews, although this is kept to a minimum to keep 
the report concise.  

The review and the report have been structured around key stages of criminal justice system 
involvement, reflecting the main intervention points for mental health services. Structuring the report 
in this way reflects the realities of the administrative and policy landscape, highlighting the fact that 
justice-involved people face many transitions through separate systems - police, courts, forensic 
services, prisons, and community-based mental health services. It is also consistent with other applied 
analyses of mental health / justice policy interaction, such as the use of the Sequential Intercept Model 
in the United States.14  

Each chapter gives an overview of key themes which emerged from considering the policy documents 
relevant to that particular stage of the criminal justice system and the relevant standards. Key 
standards considered are listed in each chapter, with a complete list in Appendix 2. The standards 
were compiled from a review of: 

• International human rights conventions ratified by Australia; 
• Other relevant UN documents setting standards for mental health or justice; and 
• National documents which could be considered as standards, whether described formally as 

such or not. 
 

International standards are clearly of importance to Australia’s national mental health reforms. The 
Fifth National Mental Health and Suicide Prevention Plan15 acknowledges that ‘international norms 
and standards are generally seen as the minimum acceptable standard for health policy’ (p. 11). The 
Fifth Plan recognises obligations arising from Australia’s ratification of international agreements, 
including the International Covenant on Civil and Political Rights, the Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, Convention on the Rights of the Child, 
the International Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination 
of All Forms of Discrimination Against Women, the International Convention on the Elimination of All 
Forms of Racial Discrimination, and the United Nations Declaration on the Rights of Indigenous 
Peoples. 

In addition to the international standards, Australian governments have endorsed several sets of 
directly relevant national standards and principles, including most relevantly: 

• In 2006 the Council of Australian Governments (COAG) Australian Health Ministers' Advisory 
Council endorsed the National Statement of Principles for Forensic Mental Health; 

• In 2015 a working group established under the COAG Law, Crime and Community Safety 
Council developed the National statement of principles relating to persons unfit to plead or 
not guilty by reason of cognitive or mental health impairment, endorsed by all governments 
other than South Australia; and 

• In 2018 the Corrective Services Administrators' Council, comprised of all jurisdictions, 
developed the Guiding Principles for Corrections in Australia. 

Many of the relevant international and national standards can be interpreted as applying at service or 
agency level (such as by police, the courts, prisons, or mental health services) or at system-wide level 
(considering how health and justice agencies collectively respond). Justice-involved people, almost by 
definition, are people who move between different systems. Given the importance of continuity of 
mental health services across these systems, the report emphasises the systemic implications of the 
standards. Such a focus on system coordination aligns with several of the priority areas in the Fifth 
Plan: 
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• achieving integrated regional planning and service delivery; 
• effective suicide prevention;  
• coordinating treatment and supports for people with severe and complex mental illness;  
• improving Aboriginal and Torres Strait Islander mental health and suicide prevention; 
• improving the physical health of people living with mental illness and reducing early mortality; 
• reducing stigma and discrimination; 
• making safety and quality central to mental health service delivery; and 
• ensuring that the enablers of effective system performance and system improvement are in 

place. 

Considering key standards from a system perspective is also consistent with the obligations 
corresponding to the international standards. UN Member States are held accountable at jurisdiction 
level, not at portfolio level, for meeting the international standards to which they commit, and an 
agency-level focus is insufficient to answer how well the jurisdiction is meeting its obligations. 

1.2 Overall themes  
Whilst there is considerable diversity in many policy documents across Australia, several consistent 
themes emerged from the audit. 

A key theme is system complexity and variation in approach. Examples include where the objectives 
of mental health legislation are not congruent with provisions relating to standards of mental health 
service articulated in justice legislation; where separate pilot or specialist services operate in parallel 
with mainstream ones; and where strategic plans for different stages of the justice system contain 
very different levels of detail or a different emphasis about how mental illness is responded to. The 
vast majority of high level state and territory documents reviewed were produced by a single 
department or agency and focus on that agency’s priorities, initiatives and objectives.  

Another element of diversity is the level of key policy documents regarding mental health services and 
justice settings. At police stage and specialist court stage, operational manuals and interagency 
memoranda of understanding (MOUs) hold much of the policy content. These vary significantly across 
jurisdictions, with the most comprehensive ones articulating key issues regarding shared objectives, 
information sharing, respective agency roles, collaborations, and review processes. Specialist courts 
often operate as pilot programs, again often relying on interagency MOUs and webpages rather than 
legislation to set out policy. Forensic orders invariably have strong legislative frameworks, typically 
with significant detail.  

Another theme at state and territory level is a recognition that there are gaps in how well services in 
justice settings respond to gender, disability and cultural considerations, including in relation to 
mental health. There are specific examples of strategies and plans relating to women, people with 
disabilities, and Aboriginal and Torres Strait Islander people, which acknowledge gaps in available 
diversionary options, court-based services, accommodation for non-custodial forensic orders, and 
post-release services.  

Jurisdictions share approaches in some areas, including referencing several principles – sometimes by 
reference to the relevant standards – in an aspirational form within some key documents. Examples 
include: 

• That each state and territory’s mental health legislation contains objects, sections or guiding 
principles that people should be treated in the least restrictive and most appropriate setting; 

• That policy documents often refer to the principle that health services in prisons should be of 
equivalent standard to that in community; and 

• That national mental health documents describe the importance of police and court mental 
health diversion programs as part of a coordinated mental health system response. 
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However, while these principles and statements are present within policy documents and legislation, 
it is rare to see references to concrete indicators and outcomes through which progress towards their 
achievement could be measured.  

A similar theme at the national mental health policy level is that there is little mention of criminal 
justice settings. The Fifth National Mental Health and Suicide Prevention Plan and its implementation 
plan, for example, do not mention the words ‘police’, ‘court’, ‘prison’ or ‘justice’, and there is only 
passing mention of forensic services. Similarly the National Mental Health Service Planning Framework 
(NMHSPF), which uses national average estimates of required resources for mental health service 
delivery based on the national average prevalence of mental illness, does not take criminal justice 
settings into account. The NMHSPF recognises this gap in these terms: 

Currently, the NMHSPF does not…consider the specific mental health needs of special 
populations such as culturally diverse populations, including Aboriginal and Torres Strait 
Islander peoples, or people with mental illness within the criminal justice system. All of these 
factors may affect the relative demand for mental health services, the relative cost of 
delivering the same quality of service, and/or the types of service models implemented, in turn 
affecting the resources required for service delivery. While the NMHSPF epidemiology counts 
the whole Australian population, including these subgroups, it does not consider adjustments 
to the standard model which would be required to address the specific needs of these 
populations or to deliver services in rural areas.16 (p. 24) 

 
Where justice settings are considered within mental health policy documents, this is also uneven. 
Forensic services have greater inclusion in national level policy documents than do other justice 
settings. They are included, for example, within national safety and quality measures of seclusion and 
restraint, and considered within scope of the National Standards for Mental Health Services. Police, 
court settings, prisons, and community corrections, however, have little or no visibility in the national 
mental health documents. In the case of national mental health data collections, a notable exception 
is the inclusion of prisons and youth detention settings. The Australian Institute of Health and Welfare 
produces a triennial data collection on the health of people in prison,17 and in 2019 included the health 
of people in prison within its annual report on Australia’s welfare.18 Commonwealth agencies and 
primary care services do not appear to play significant roles in MOUs with justice agencies, apart from 
in the ACT where they have specific territory level roles.  

The policy landscape is diverse and rich. There are many examples of clearly articulated, thoughtful 
policy responses which seek to respond to the relevant standards, and a number of these are 
mentioned in this report. Viewed systemically and nationally, however, there is a major gap in overall 
policy coherence and sharing of information.  

  

https://nmhspf.org.au/wp-content/uploads/2019/11/NMHSPF-Website-Introduction-to-the-NMHSPF-AUS-V2.2.pdf
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2 Police and mental health services 
2.1 Overview 
Police interaction with people with mental illness is a critical intervention point in determining 
whether people enter the criminal justice system. Surveys of police in Australia indicate that officers 
spend a considerable amount of their time responding to people they believe to be mentally ill,19 and 
research from Victoria shows significantly higher rates of people with diagnosable mental disorders in 
police custody than in the general population.20 The over-representation of people with mental 
disorders in arrest populations suggests that the effectiveness of screening, diversion, referrals and 
access to mental health services at the point of police contact is likely to make a difference to the 
numbers of people with mental disorder in the criminal justice system.21 Effective training to assist 
police responding to mental health crises has been identified as of critical importance,22and research 
suggests that more experienced police officers are more likely to refer people to psychiatric services.23 

In every state and territory, mental health legislation sets out the responsibilities and powers of police 
where a person is believed to be a risk to themselves or another person because of a suspected mental 
illness. This legislation is relatively consistent across jurisdictions, in providing police with powers to 
enter premises, search and apprehend people, and transport them to a mental health service for an 
assessment. In each jurisdiction mental health legislation also contains principles or objects that 
people with mental illness should be treated in the least restrictive and most appropriate environment 
possible, as noted in Appendix 3. 

In recent years a number of Australian jurisdictions have developed and trialed varying models of 
specialist police mental health responses.24 Evaluations of some of these have been published,25 and 
indicate that they have potential to improve response capacity, although challenges in cross-agency 
communications, data sharing and coordination are also identified. International and national reviews 
of the literature have identified a significant gap in research to understand the effectiveness of 
different models.26 Where evaluations have been undertaken, these have been done by states and 
territories separately. There are no nationally agreed outcomes for these services.  

While mental health legislation provides clarity in particular circumstances, it will not apply in the 
majority of encounters, which do not involve people who meet the criteria for arrest or referral for 
potential involuntary treatment.27 There is evidence that the process of connecting people with health 
services continues to be a significant systemic challenge. The literature suggests that experiences of 
people in contact with police who require mental health treatment and care are highly variable, 
depending on such factors as geographic location within a jurisdiction, local interagency 
arrangements, and whether specialist police-mental health responses exist in that area. 

Jurisdictions vary with respect to the level of integration of mental health services in police settings 
with wider mental health planning. NSW and Queensland, for example, provide useful models of a 
more systematic approach inclusive of police settings, being developed within high level policy 
documents. Useful examples include the NSW Justice & Forensic Mental Health Network Strategic Plan 
2018-202228 and a 2017 options paper developed by the Queensland Mental Health Commission 
proposing a systemic approach to police/mental health interactions,29 and the 2019 progress report 
which includes responses from police, ambulance and health services.30  

More typically within mental health policy documents, police are included predominantly in relation 
to apprehension of people in the community and their transfer to hospital for mental health 
assessments. Where national level policy documents relating to the mental health reforms contain 
references to police, this takes the form of narrative mention of the importance of police, rather than 
through incorporation into funding, planning, outcomes, monitoring and reporting policies. There also 
appears to be no data collected at national or state/territory level about processes and levels of 

https://www.justicehealth.nsw.gov.au/publications/BookletStrategicPlan20182022.pdf
https://www.justicehealth.nsw.gov.au/publications/BookletStrategicPlan20182022.pdf
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screening and identification of mental disorders of people in police custody, referral rates to mental 
health services of people in police custody, or admission rates by mental health services of people 
referred by police.  

Jurisdictions appear to vary considerably in how they provide or otherwise procure mental health 
services within police custody facilities, and in the level of policy guidance around these services. The 
available policy documents do not enable a clear picture to be developed of the different mental 
health service delivery models across all jurisdictions. 

2.2 Relevant standards 
• National Forensic Mental Health Principles (2006)  

o Principle 1 Equivalence to the non-offender: Prisoners and those in the community who 
are under the supervision or control of the criminal justice system have the same rights 
to availability, access and quality of mental health care as the general population… 

o Principle 4: All persons entering a custodial environment should be assessed with 
regard to their mental health needs and referral arranged accordingly. 

• UN Convention on the Rights of People with Disabilities (2007)  
o Article 14 1 (b) People are not deprived of their liberty unlawfully or arbitrarily, and 

that any deprivation of liberty is in conformity with the law, and that the existence of 
a disability shall in no case justify a deprivation of liberty. 

o Article 13: Access to Justice – In order to help to ensure effective access to justice for 
persons with disabilities, States Parties shall promote appropriate training for those 
working in the field of administration of justice, including police and prison staff. 

• United Nations Principles for the protection of persons with mental illness and the 
improvement of mental health care  

o Principle 9: Every patient shall have the right to be treated in the least restrictive 
environment and with the least restrictive or intrusive treatment appropriate to the 
patient's health needs and the need to protect the physical safety of others. 

 

2.3 Identification, screening and care in custody 
Legislation and policy guidance regarding how identification, monitoring and access to health care in 
police custody for people with mental illness is undertaken is variable across jurisdictions. At the 
legislative level, little detail is provided about what is expected of police, and there are no references 
to standardised approaches such as the use of recognised screening tools. An example is the Law 
Enforcement (Powers and Responsibilities) Act 2002 (NSW), which provides in s129 that: 

The custody manager for a detained person or protected suspect must arrange immediately 
for the person to receive medical attention if it appears to the custody manager that the person 
requires medical attention or the person requests it on grounds that appear reasonable to the 
custody manager. 

This minimalist legislative approach is in some jurisdictions balanced with comprehensive guidance 
and operational orders. Not all jurisdictions make their operational policies available online, but of 
those who do there is considerable variation in how the issue of mental disorder and distress is dealt 
with.31 Both Queensland and NSW have developed extremely detailed and comprehensive guidance 
in relation to identifying and responding to people who may have mental disorders or may be 
distressed, including in relation to trauma associated with arrest.32 In the NSW handbook, for example, 
guidance is provided for how to phrase screening interviews in relation to mental health and suicide 
risk: 

Custody questionnaire 
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The foundation of the screening process is a successful interview. When questioning the 
person, show due respect. This attitude helps the gathering of accurate information, 
maximises personal safety and makes your task easier. After the trauma of arrest, a properly 
conducted screening of the detained person should settle the person and relieve any concerns 
they might have.  

You cannot force the person to respond to questions but encourage communication by 
showing respect and a genuine concern for welfare. Explain in simple terms, the rationale for 
the process, e.g.: ‘I'm going to ask you some questions about your health which we ask all 
people in custody - we are interested in your health and welfare. Should you wish to answer,  
I will record any reply. This information may then be given to other police, departments, 
organisations or agencies to ensure your safe custody’. 

Information provided by a detained person is voluntary. They have the right to refuse to 
answer. Do not coerce them. Conduct questionnaires as privately as possible. If you are not 
understood, repeat questions slowly and clearly and consider the need for an interpreter. The 
risk of self-harm or suicide may be increased if the detained person: 

• has medical problems 
• is severely agitated and aggressive 
• is under the influence of drugs and alcohol 
• is excessively despondent or displays feelings of guilt 
• has neck or wrist scars or other injuries, suggesting previous self-harm 
• has threatened to inflict self-injury in custody 
• is irrational or mentally ill 
• has a history of suicidal behavior 
• is arrested and placed in a cell for the first time (at p38): 
 

The requirement that people receive mental health treatment in the least restrictive and most 
appropriate environment possible implies that people entering police custody should be effectively 
identified through standardised, validated tools, enabling consideration of their referral and 
connection to mental health assessment and treatment. Given the high level of variability in legislation 
and policy regarding police response to mental disorder, there is an opportunity to develop national 
policy guidance and a national evidence base on this issue. 

It may be that some national operational level guidance exists, as some jurisdictional manuals referred 
to the Standard Guidelines for Police Custodial Facilities. These were issued by the former Ministerial 
Council for Police and Emergency Management (now superseded, most recently by COAG’s Ministerial 
Council for Policy and Emergency Management). They are not obtainable through online searches, 
and their status and content is unknown. However, the fact that three state and territory operational 
policies updated in the last year do not refer to these suggests that they are no longer in use or are 
outdated. 

2.4 Cross-agency collaboration 
In all states and territories, police are involved in interagency collaborations regarding mental health. 
A major example is the various specialist police/mental health responses. These operate through 
different models and varying geographic areas in Queensland, NSW, Western Australia, Victoria, South 
Australia and the ACT. The state/territory documents governing police/mental health specialist 
responses are typically operational-level MOUs, and particularly focus on situations where police 
respond to people in the community and transfer them to the care of health services.  
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These MOUs vary in their complexity and content. All deal to some degree with information sharing, 
role description, expectations during transfer of people from police to mental health services, and 
where to find further information. The Tasmanian MOU does not extend further than this. The 
Northern Territory and WA MOUs could not be sourced. Others are far more comprehensive 
documents articulating relationships and processes across a larger range of situations, and acting 
more as a policy framework. Examples include: 

• The NSW Health – NSW Police Force Memorandum of Understanding 2018. This sets up a 
framework for local area MOUs at an operational level for the development and 
implementation of local operational protocols. Local committees feed back to the district 
MOU committee if a potential district-wide issue is identified. District MOU committees then 
monitor the district-wide operation of the MOU, and the state NSW MOU committee 
monitors statewide implementation and operation.  

• The South Australia Mental Health, Health and Emergency Services Memorandum of 
Understanding between SA Health, SA Ambulance Service, Royal Flying Doctor Service, and 
South Australia Police, 2010. This establishes a process for key performance indicators (KPIs) 
to be developed, reported on by local liaison groups, and audited. The MOU states that it will 
be formally evaluated on a bi-annual basis, with reports provided to the Chief Executives of 
the different agencies. The reporting is to cover consumer outcomes, KPIs, and operational 
disputes.  

While MOUs provide flexibility and build collaboration between agencies, their non-binding status also 
renders them dependent on the goodwill of those involved, and vulnerable to legislative or 
contractual override, or an unwillingness or perceived inability to share information because of 
legislative or other barriers. The relationship between differently structured MOUs and mental health 
outcomes is unknown, and may be an opportunity for national research and sharing of best practice. 

There are a number of opportunities for greater national coordination and information sharing in the 
area of police and mental health. A useful framework for considering these issues is provided by the 
options paper for a systemic response to mental health and police developed by the Queensland 
Mental Health Commission, including its model of agencies publicly reporting back on identified 
priorities.33 Some of the areas for reform identified within it could be relevant for future national 
policy and research priorities: 

1. Building relationships and adopting a holistic approach 

Police continue to build relationships, including through police liaison officers, with 
communities and with people living with mental illness, families, carers and support people, 
including the non-government sector. 

2. Involving families and carers 

Queensland Health, Queensland Police Service and Queensland Ambulance Service consider 
ways of involving families, carers and support people as far as possible and as appropriate, in 
providing advice and support when responding to situations involving people living with a 
mental illness or experiencing a mental health crisis. 

3. The system of support 

The Commission, Queensland Police Service, Queensland Health and the Queensland 
Ambulance Service investigate: 

• options to provide safe places for people experiencing a mental health crisis who do 
not meet the criteria for receiving treatment and support in mental health services; 
and 

https://www.health.nsw.gov.au/mentalhealth/resources/Publications/mou-health-police-2018.pdf
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• ways to better link people who are not admitted to hospital to support services, 
including to GPs. 

4. Better collaboration and information sharing 

The Queensland Police Service, Queensland Health and Queensland Ambulance Service 
investigate options to extend information sharing and collaborative arrangements to the non-
government sector, as appropriate. 

5. Training in mental health (co-design) 

The Queensland Police Service and Queensland Ambulance Service develop training in mental 
health that is co-designed by people with a lived experience and the non-government mental 
health sector. 

6. Training in mental health (mentors) 

The Queensland Police Service investigate options for more experienced officers acting as 
mentors to new recruits and officers. 

7. Training in mental health legislation 

Provide training on the new Mental Health Act 2016 and the Public Health Act 2005 to police 
and ambulance officers. 

8. Wellbeing of first responders 

Continue to provide and strengthen support to improve and maintain mental health and 
wellbeing of frontline police and ambulance officers. 

A number of these areas, such as training and information sharing, would directly address the relevant 
standards referred to above. More generally, evidence gaps appear to be common across all 
jurisdictions, and significantly limit the ability to assess compliance with the relevant standards. There 
is also very little research available on the health of or health services for people in police custody in 
Australia, and internationally.34 An opportunity exists nationally to address these gaps, including in 
areas of particular relevance, such as: 

• How best to equip police officers with the training and resources required to respond to 
people experiencing mental illness in the community;35 

• Use of screening and identification processes in police settings; 
• Culturally secure models of police responses to people with mental disorders; 
• Evaluations of different models of police-mental health co-responses; 
• Comparisons of how different models of governance of police-mental health collaboration, as 

set out in MoUs, relate to outcomes and access to services for people with mental illness;  
• Involvement of people with lived experience in mental health responses in police settings; 
• Methods for inclusion of police settings in national mental health policy documents, such as 

data collection, outcomes, and prevalence of referrals to services; and 
• Understanding barriers for people in police custody accessing mental health services in 

community or hospital.  
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3 Court-based mental health services 
3.1 Overview 
The courts are a key opportunity for diversion away from incarceration. As with all stages of the 
criminal justice system, jurisdictions in Australia show significant variation in their policies relating to 
mental health services at the court stage. 

Forensic mental health services play a major role at the court stage, in both diversion and liaison. Each 
jurisdiction has legislation which governs its court procedures and administration, and separate 
legislation which provides for processes for court ordered assessments of mental capacity and fitness 
for trial, discussed further in Appendix 3. In each jurisdiction these assessments are undertaken as a 
court liaison service as part of the state or territory forensic mental health service. Some jurisdictions, 
such as Victoria, have established their forensic mental health services as separate statutory agencies. 
Others, such as Western Australia, operate their forensic mental health services under the auspices of 
general mental health service legislation.  

Within the national mental health policy landscape there is an absence of discussion of, for example, 
how quality treatment and care should be provided to people in court and court liaison settings, and 
how these services should be included in national mental health funding, planning, measurement and 
data collection. There is also diversity in the extent to which planning and reporting of these services 
is integrated within state and territory mental health plans and strategies. NSW, for example, in its 
Justice & Forensic Mental Health Network Strategic Plan 2018-2022, articulates how the forensic 
service performance and planning framework is aligned to NSW Health priorities, and refers to KPIs 
and a performance framework. In some other states and territories, such as the Northern Territory, 
much less detailed information is available on how forensic services are included in broader mental 
health planning.  

Court-based diversion and support programs36 exist in most jurisdictions, although with very different 
models. Nearly all jurisdictions have also established specialist ‘problem solving’ or therapeutic courts, 
which also vary significantly. Often these are not established through legislation, but rather operate 
as programs or divisions within existing courts. These have developed organically within each 
jurisdiction, and in every jurisdiction where they exist they operate on a geographically limited basis.  

A challenge for all jurisdictions is how to provide equitable access to appropriate mental health 
expertise and responses for everyone with a mental disorder coming into the court system, rather 
than in this limited fashion. One of the major barriers to scaling up appears to be difficulties in 
information sharing beyond specific programs or local areas. The need for cross-agency information 
sharing and collaboration in court diversion and specialist court initiatives, for example, often appears 
to be addressed by interagency MOUs rather than in legislation or high-level policy documents, which 
may suggest that the structural changes required for this information sharing at system level are 
currently not being addressed. 
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3.2 Relevant standards 
• National Forensic Mental Health Principles (2006): 

o Principle 1 Equivalence to the non-offender: Prisoners and those in the community who 
are under the supervision or control of the criminal justice system have the same rights 
to availability, access and quality of mental health care as the general population… 

o Principle 4: All persons entering a custodial environment should be assessed with 
regard to their mental health needs and referral arranged accordingly. 

o Principle 10 Forensic mental health services must have in place a quality improvement 
process which through performance outcomes identifies opportunities for 
improvement in the delivery of services and includes action to address identified 
deficiencies. This improvement process must involve carers and consumers...Quality 
care and containment should be provided in a cost effective and efficient 
manner…Research and evaluation is an important component of quality forensic 
mental health services. The collection and analysis of routine outcome measures is 
necessary for the adequate evaluation of services. 

• UN Convention on the Rights of People with Disabilities (2007) 
o Article 14 1 (b) p. 11: People are not deprived of their liberty unlawfully or arbitrarily, 

and that any deprivation of liberty is in conformity with the law, and that the existence 
of a disability shall in no case justify a deprivation of liberty. 

o Article 13: Access to Justice – In order to help to ensure effective access to justice for 
persons with disabilities, States Parties shall promote appropriate training for those 
working in the field of administration of justice, including police and prison staff. 

• United Nations Principles for the protection of persons with mental illness and the improvement of 
mental health care  

o Principle 9: Every patient shall have the right to be treated in the least restrictive 
environment and with the least restrictive or intrusive treatment appropriate to the 
patient's health needs and the need to protect the physical safety of others. 

• United Nations Mandela Rules: 
o Rule 24.1: The provision of health care for prisoners is a State responsibility. Prisoners 

should enjoy the same standards of health care that are available in the community, 
and should have access to necessary health-care services free of charge without 
discrimination on the grounds of their legal status. 

o Rule 24.2: 2. Health-care services should be organized in close relationship to the 
general public health administration and in a way that ensures continuity of treatment 
and care… 

• National statement of principles relating to persons unfit to plead or not guilty by reason of 
cognitive or mental health impairment 

o People found unfit to plead, of unsound mind, or not guilty by reason of cognitive or 
mental health impairment should have access to tailored assistance, service pathways 
and reasonable adjustments, including those needed to facilitate their effective 
participation in the criminal justice system or forensic mental health system. 

o Consideration should be given, where practical, to the implementation of specialist 
courts or specialist court lists to deal with proceedings relating to cognitive or mental 
health impairment. 

o Consideration should be given to any reasonable adjustments or modifications to 
usual processes or assistance that may be necessary to facilitate the person’s effective 
participation in the criminal justice system… 

o The needs of particular population groups, including Aboriginal and Torres Strait 
Islander people, and their understanding and experience of impairment, disability, 
health and wellbeing, should inform policy and practice relating to persons who are 
found unfit to plead, of unsound mind, or not guilty by reason of cognitive or mental 
health impairment.  
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o Culturally appropriate approaches, which may include the participation of elders, 
family and relevant agencies, should be considered when making orders in relation to 
Aboriginal and Torres Strait Islander people who are found unfit to plead, of unsound 
mind, or not guilty by reason of cognitive or mental health impairment.  

o Jurisdictions should aim to make programs available that provide tailored support to 
assist the individual needs of people with cognitive or mental health impairment who 
are released from detention to reintegrate into the community taking account of 
ethnicity, cultural background and social factors e.g. Aboriginal and Torres Strait 
Islander people and migrants. 

o Training and resources should be provided to build the skills and capacity of relevant 
agencies and reviewing authorities to work with people who are found unfit to plead, 
of unsound mind, or not guilty by reason of cognitive or mental health impairment. 
This should include specialist training in adolescent mental health for staff working 
with young people.  

o Courts and the legal profession should have access to information about reasonable 
adjustments and the supports and services available to persons with cognitive or 
mental health impairment through appropriate means—such as practice notes or an 
equal treatment bench book.  

o Victims, their families and support groups should have access to information about 
processes and procedures for determining people to be unfit to plead, of unsound 
mind, or not guilty by reason of cognitive and mental health impairment and the 
appropriate supports and treatment those people require and why. 

 

3.3 Specialty courts  
Specialty problem-solving courts in Australia are distinguished by a high degree of heterogeneity. 
Jurisdictions have developed varying models of, for example, drug courts, family violence courts, 
Indigenous courts, mental health courts, and courts dealing with multiple areas of focus. All of these 
are likely to be relevant to people with mental disorders. 

These courts are distinguished by diversity in their policy basis – whether they are established in 
legislation or as an administrative stream of an existing court, as pilot programs or ongoing measures, 
and how broadly they are applied. In all jurisdictions, the policy documents also indicate that specialist 
courts have significant inequities in their geographic coverage, with people in rural areas typically 
having limited or no access to specialist courts, and metropolitan courts frequently existing as pilots 
which are not further expanded, despite positive assessments by jurisdictions on the effectiveness of 
their specialist court programs.37 In Victoria, for example, the Auditor General noted in 2017 that pilots 
of specialist courts to divert people with a mental illness into treatment have reduced rates of 
imprisonment. The Auditor General also noted: 

“However, there is no current plan guiding the development of the Magistrates' Court's 
specialist courts and support programs for people with a mental illness—including a 
framework describing the role these initiatives could play if they were extended beyond 
their current pilot locations to operate more widely across the Magistrates' Court’s 12 
major regional locations.” 38 (p. 11) 

While this variety could be leveraged to increase the understanding of the effectiveness of different 
models and approaches, it appears that there is no policy framework, either between jurisdictions or 
nationally, to facilitate and promote the sharing of data and evidence in relation to specialist courts. 
There are similarly no national outcomes or national data collection on, for example, prevalence of 
mental disorder, orders from these courts, or the relationship between these courts and longer-term 
mental health status, access to community mental health services, or return to justice involvement.  
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Justice agencies identify information sharing in their strategic documents as a priority area of reform 
in order to deliver court services which are more effective and connected to community need.39 In 
relation to mental health services and the courts, there are significant evidence and information gaps. 
In relation to both court diversion and court liaison, there are no national outcomes or performance 
measures, and there is no data collection or best practice framework for inclusion of lived experience, 
for example. McCausland and Baldry argue that the inconsistencies in practice and gaps in information 
regarding these programs are likely to disadvantage particularly vulnerable groups, such as Indigenous 
women with mental illness and cognitive impairment. They note that Indigenous women are the 
fastest growing group in prison.40 There are opportunities for a national approach to developing policy 
guidance and building the evidence base in relation to court-based mental health services.  

A further national opportunity for improvement exists in improving policy guidance for courts in 
relation to reasonable adjustment for people with disabilities, including mental disorders. Examples 
of potentially relevant policy developments in this area include the ACT Disability Justice Strategy 
2019-2029, which includes the appointment of staff focused on ensuring the courts are more 
accessible for people with disability, and the development of educational materials for the courts to 
enable reasonable adjustments to be made. 

3.4 Court liaison services 
Court Liaison Services in Australian jurisdictions provide assessments, referrals and short-term 
treatment, but do not normally provide ongoing treatment. 41 

Nationally there are no shared or consistent policy approaches or standards relating to the 
identification and screening of people when they come into contact with the courts. This is consistent 
with the broader issue noted above, that there are significant gaps in data collection and sharing 
regarding mental health services at court level. Davidson et al. documented in their 2016 national 
survey of court liaison services that: 

“In the majority of jurisdictions, the assessment details are recorded, but the outcome 
of any triage recommendations that the [court liaison service] may make is not 
routinely recorded. Such variation in data collection practices is likely to be an 
impediment to further evaluation.” 42 (p. 917) 

Providers of forensic mental health services make some mention in policy documents of their 
approach to screening and identification in court settings, such as Forensicare’s (Victoria) Strategic 
Plan 2018/19 – 2020/21 which references its mental health screening of people being considered for 
a mental health or community corrections order. However, in general, information about policies in 
this area appear to sit in operational level documents, such as the NSW Justice Health and Forensic 
Mental Health Network operational policy Health assessments in male and female adult correctional 
centres and police cells.  

This lack of data about prevalence, outcomes, types of orders and best models of care for court liaison 
services is a significant gap in Australia’s capacity to comply with the expectation that people with 
mental health problems will receive equivalent levels of care in the justice system and in the 
community. National mental health data collection and outcomes measures in non-forensic areas 
carry much more robust reporting and recording requirements, enabling external scrutiny of care and 
outcomes. As Davidson et al. note: 

There is scant research about the effectiveness of CLS across Australia or what is 
deemed necessary for an optimal service. While there is national policy to support 
early identification of people with mental illness who have come into contact with 
the criminal justice system and for diversion to treatment, a lack of clear national 

https://www.forensicare.vic.gov.au/wp-content/uploads/2018/11/FORENSICARE-Strategic-Plan-2018-19-FINAL.pdf
https://www.forensicare.vic.gov.au/wp-content/uploads/2018/11/FORENSICARE-Strategic-Plan-2018-19-FINAL.pdf
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guidelines or cross-border collaboration has resulted in the ad hoc development of 
these services. 43 (p. 910) 

Davidson et al. also note that audits of mental health liaison and diversion schemes in the United 
Kingdom have similarly identified this as a weakness there, identifying collaborative efforts towards 
standardisation as a likely means of improving services.44 

There are clearly conceptual and practical challenges to the development of nationally appropriate 
outcomes and indicators for forensic mental health services, which as Hanley and Ross45 note include 
the variety and complexity in legislative and administrative arrangements. However, there appears to 
be significant benefit in a coordinated process to achieve a greater level of consistency and some 
common outcomes and measures, and this is a significant area for potential national leadership. The 
discussion in the next chapter, about forensic orders and imprisonment, identifies some 
recommendations specifically relevant to court liaison services. 
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4 Forensic orders and imprisonment  
4.1 Overview 
Forensic orders are made by courts in relation to people who are found unfit to plead, or who are 
found not guilty by reason of mental disorder, and impose conditions of supervision and/or detention. 
To some extent a national framework for forensic orders has been endorsed by Australian 
governments: the 2006 National Forensic Mental Health Principles and the 2015 National statement 
of principles relating to persons unfit to plead or not guilty by reason of cognitive or mental health 
impairment both set out principles and protections for forensic orders, providing for treatment and 
care in the least restrictive and most appropriate setting, and restricting detention to circumstances 
where it is deemed to be unavoidable and necessary.46  

While this framework is important, there are clear examples of non-compliance, which raise significant 
human rights concerns. A notable example is Western Australia’s Criminal Law (Mentally Impaired 
Accused) Act 1996, which provides no capacity for the court to impose community-based supervision 
options for people found unfit to stand trial, allowing only unconditional release or a custody order.47 
The Act also sets out a large range of offences for which a custody order must be made, providing the 
court with no discretion.48 The current Western Australia government undertook to reform this 
legislation in 2016,49 although at the time of writing this has not occurred. A less obvious difficulty in 
relation to this framework for forensic orders is that it lacks an agreed process for measuring, 
monitoring and reporting on compliance. 

From the perspective of the national mental health system, there are important gaps regarding both 
prison and forensic mental health services. There is no national outcomes framework, no national 
reporting on the number of people on forensic orders, including those detained in prison settings. 
There are no shared funding or workforce models, and there is little information about how the 
different governance models in existence relate to health outcomes or to service quality or access. It 
appears that the National standards for mental health services and the 2017 National Safety and 
Quality Health Service (NSQHS) Standards are not applied in prison settings, or if they are this is not 
apparent from the policy documents.  

A positive national development has been the national prisoner health collection by the Australian 
Institute of Health and Welfare,50 undertaken since 2009. While this is a critical source of information, 
it is much more limited and less robust than mental health collections in community or hospital 
settings. A fruitful area for national improvement would be the development of agreed indicators of 
performance and the funded expansion of national data collection against these. 
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4.2 Relevant standards 
• National statement of principles relating to persons unfit to plead or not guilty by reason of 

cognitive or mental health impairment 
o A person should be entitled to treatment and/or support in the least restrictive 

environment that will protect against serious risk of significant harm to the person or 
to others.  

o Detention of persons found unfit to plead, of unsound mind or not guilty by reason of 
cognitive or mental health impairment should occur as far as possible in facilities 
appropriate to the person’s needs.  

o Step down accommodation options should be available to facilitate transition to the 
community for persons with mental health or cognitive impairment who are 
discharged from detention.  

o Forensic systems should build capacity across high, medium, low secure and 
community environments to ensure that people can recover and transition to life in 
the community. Forensic mental health and cognitive impairment systems should be 
continuously improving and offer evidence-based interventions that address risk. 

o Persons subject to detention orders should be informed about ways in which they can 
secure their leave or release.  

o Criteria for leave and release from detention should have regard to a person’s 
recovery, program participation, treatment progression or habilitation, risk of harm 
the person poses to themselves or the community, including victims and not reflect 
punitive principles such as whether the person has spent sufficient time in detention. 
Decision makers should have flexibility in extending and suspending leave or release, 
and in imposing leave or release conditions. 

• UN Principles for the Protection of Persons with Mental Illness and the improvement of 
Mental Health Care (1991) 

o Principle 9: Every patient shall have the right to be treated in the least restrictive 
environment and with the least restrictive or intrusive treatment appropriate to the 
patient's health needs and the need to protect the physical safety of others. 
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• National Forensic Mental Health Principles (2006): 
o Principle 1 Equivalence to the non-offender: Prisoners and those in the community who 

are under the supervision or control of the criminal justice system have the same rights 
to availability, access and quality of mental health care as the general population… 

o Principle 3: The provision of mental health care for offenders is the joint responsibility 
of the Health, Justice (including police and court systems) and Correctional systems 
and is to be addressed in partnership. The contributions/responsibilities of the 
agencies involved are to be planned, agreed, documented and freely available. 
Effective communication between Health, Justice and Corrections (and any external 
agencies or professional groups engaged by them) is essential to implementing these 
joint responsibilities.… 

o Custodial practices should promote positive mental health and minimise negative 
impacts on the mental health of those in custody. Correctional services are responsible 
for providing an environment conducive to mental health within the constraints of 
needing to maintain a secure and safe environment. Mentally ill persons in custody 
need to be involved, to the full extent of their capabilities and without discrimination, 
in the educational, occupational and rehabilitation activities available within prison. 
Mentally ill persons in prison need access to quality general medical services. 

o Principle 4: All persons entering a custodial environment should be assessed with 
regard to their mental health needs and referral arranged accordingly. 

o Principle 13: …Consistency of legislation throughout the States and Territories is 
desirable. Legislation must allow the Minister in any State or Territory to enter into an 
agreement with another State about the application of that State’s mental health laws 
- such that persons can be apprehended, detained, treated or transferred… 

o Legislation should not allow coercive treatment for mental illness in a correctional 
facility. Where there is no alternative place for treatment coercive treatment should 
only occur subject to strict criteria and appropriate review of decision-making in 
accordance with relevant legislative provisions, external review and ethical guidelines. 

• Guiding Principles for Corrections in Australia (Revised 2018) 
o 4.1.4 Prisoners are provided a standard of health care equal to services available in 

the community that meet their individual physical health, mental health and social 
care needs fostering continuity of care between custody and the community. 

o 4.1.5  Prisoners are provided with appropriate health practitioners to deliver the 
right care at the right time, consistent with equivalent codes of conduct and 
professional/ethical standards as those applying to public health services in the 
community. 

o 4.1.6 Health services within correctional services provide for trauma informed care 
practices. 

o 4.1.8 All prisoners, including remandees, are screened and provided with access to 
multidisciplinary health care and advice throughout their sentence. 

o 4.1.9 Prisoners are provided with respectful and culturally appropriate health care. 
o 4.1.10 Holistic health services are provided to Aboriginal and Torres Strait Islander 

prisoners that encompass mental and physical health; cultural and spiritual health 
needs; and recognise how connection to land, ancestry, and family and community 
affect each individual. 

o 4.1.12  Appropriate mental health care is accessible to prisoners with systems in place 
to refer persons with deteriorating or acute mental illness for specialist mental health 
treatments. 

• The United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson 
Mandela Rules) 2015 
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o Rule 5.2 Prison administrations shall make all reasonable accommodation and 
adjustments to ensure that prisoners with physical, mental or other disabilities have 
full and effective access to prison life on an equitable basis. 

o Rule 24.1 The provision of health care for prisoners is a State responsibility. Prisoners 
should enjoy the same standards of health care that are available in the community, 
and should have access to necessary health-care services free of charge without 
discrimination on the grounds of their legal status. 

o Rule 24.2 Health-care services should be organized in close relationship to the general 
public health administration and in a way that ensures continuity of treatment and 
care… 

o Rule 39.3 Before imposing disciplinary sanctions, prison administrations shall consider 
whether and how a prisoner’s mental illness or developmental disability may have 
contributed to his or her conduct and the commission of the offence or act. 

o Rule 109.1 Persons who are found to be not criminally responsible, or who are later 
diagnosed with severe mental disabilities and/or health conditions, for whom staying 
in prison would mean an exacerbation of their condition, shall not be detained in 
prisons, and arrangements shall be made to transfer them to mental health facilities 
as soon as possible. 

o Rule 109.2 If necessary, other prisoners with mental disabilities and/or health 
conditions can be observed and treated in specialized facilities under the supervision 
of qualified health-care professionals. 

o Rule 109.3 The health-care service shall provide for the psychiatric treatment of all 
other prisoners who are in need of such treatment. 

 

4.3 Forensic orders 
Policies for the delivery of forensic mental health services sit within strategies of the state or territory’s 
specialist provider of forensic mental health services, and typically form a small part of broader mental 
health system documents. The jurisdictions have largely comparable legislative arrangements for how 
the courts may refer and transfer people to forensic services for assessment and report. Differences 
between jurisdictions are primarily concerned with: 

• The length of time for which a person may be detained on a forensic order, and whether 
detention may be indefinite;  

• Review processes for orders; and 
• The range of orders, including the availability and capacity for orders to support arrangements 

other than detention.  

Some jurisdictions draw distinctions in their available orders between people found unfit to plead and 
people found not guilty by reason of mental disorder. 

Several recent policy developments point towards a potentially greater level of national consistency 
and compliance with international standards. One of these is exploratory work to scope the forensic 
component of the National Mental Health Services Planning Framework.  The first stage of this work 
has been completed, with the input of state directors of forensic mental health services.  Further work 
currently awaits a national decision. Another important development was discussed above, being the 
development in 2015 of the National Statement of Principles relating to persons unfit to plead or not 
guilty by reason of cognitive or mental health impairment. This complies with an action identified in 
the National Disability Strategy 2010-2020, being the development of a national statement of 
principles for people found not guilty by reason of mental impairment. In 2015 all jurisdictions other 
than South Australia agreed to apply the National Statement of Principles within their own settings.  

As discussed, one of the key challenges nationally is the lack of integration and consistency between 
each jurisdiction’s approach to forensic mental health and the national mental health reforms. In this 
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respect a number of recommendations in the 2019 Report on the review of Forensic Mental Health 
and Disability Services within the Northern Territory51 are relevant, and worthy of consideration for 
national adaptation. They include recommendations relating to: 

• Using work underway to develop the forensic chapter of the National Mental Health Service 
Planning Framework to identify gaps and priorities in forensic service elements, to 
quantitatively identify future mental health workforce needs and to develop a structured plan 
to attract and retain that workforce; 

• Developing a mental health services plan that articulates expected components of the forensic 
service system in broad terms, anticipated delivery settings and functions, and the basis on 
which they are funded;  

• Identifying expected role relationships between forensic services and the other parts of the 
mental health treatment system, the disability service system including the NDIS, access to 
community mental health services and disability support services in remote communities, and 
primary care services in the corrections environment; 

• Establishing a statutory annual reporting requirement to publish data on forensic patients that 
captures the number entering into the system, those exited, those continuing, the average 
duration of orders, those held in custodial services, and those unable to be placed in the 
locations preferred by oversight bodies; 

• Supporting culturally appropriate services for forensic clients including access to interpreters, 
service design initiatives, and models of care; and 

• Establishing Forensic Consumer and Carer Liaison Panels, with appropriate representation of 
Indigenous people, to provide input to policy directions and service design initiatives. 
 

The reference in these recommendations to the importance of the development of the forensic 
chapter of the National Mental Health Service Planning Framework underscores the importance of 
completing this work, both for individual jurisdictions and nationally.  There is a significant opportunity 
to advocate for the continuation of this critical project. 

4.4 Mental health services in prisons 
Prison mental health services provide screening and early identification of mental illness; assessment, 
treatment and care; and transfer of patients to hospital and to community care after release from 
prison. Each jurisdiction has legislative provision to transfer people in prison to a public sector mental 
health service or a specialist forensic mental health service.  

There is significant variation in the legislation adopted by jurisdictions in relation to prison mental 
health services. A critical example is the level and standard of health care required by the legislation. 
Some jurisdictions are almost silent or at best vague as to the standard of care required, reinforcing 
the notion of a lesser level of care being expected or required in prison compared to the rest of the 
community. Examples include the Corrections Act 1997 (Tas), which provides in s29 that prisoners who 
are mentally ill have the right to have ‘reasonable access within the prison, or, with the Director’s 
approval, outside the prison to such special care and treatment as a medical officer considers 
necessary or desirable in the circumstances’, without reference to any particular standard or right. In 
Western Australia the Prisons Act 1981 (WA) provides that ‘the chief executive officer is to ensure that 
medical care and treatment is provided to the prisoners in each prison, again being silent as to any 
standard.52 The South Australian Correctional Services Act (SA) 1982 provides for medical assessments, 
but is silent regarding the level of care, and the wording of the relevant section appears to require 
such assessments only for people who have been sentenced to six months imprisonment or more.53 

Two jurisdictions, in contrast, specifically require that prison health care be of a standard equivalent 
to the community – the ACT54 and the Northern Territory.55 The ACT legislation stands in stark contrast 
to all other jurisdictions. In addition to the explicit requirement that health care be provided to a 

https://health.nt.gov.au/__data/assets/pdf_file/0007/727657/Report-on-the-Forensic-Mental-Health-and-Disability-Services-within-the-NT.pdf
https://health.nt.gov.au/__data/assets/pdf_file/0007/727657/Report-on-the-Forensic-Mental-Health-and-Disability-Services-within-the-NT.pdf
http://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:58WM-DSJ1-JT42-S2H6-00000-00&context=
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standard equivalent to that of community services, the entire Corrections Management Act (ACT) 2007 
is structured in a way that is compliant with the relevant human rights standards and principles of 
access to health care. Relevant extracts from the legislation are set out in Appendix 3 to illustrate this. 
There is an opportunity nationally to develop consistent guidelines with respect to how legislation 
provides for mental health in prisons, and the ACT Corrections Management Act (ACT) 2007 provides 
a useful model in this regard. 

There is also significant diversity in the approach to whether and how involuntary treatment can be 
provided in prison, and the safeguards around this. Prison mental health services reported in a 2016 
national survey of prison mental health services that operationally they do not use involuntary 
treatment in custody.56 An opportunity exists at national level to collaboratively develop frameworks, 
safeguards and reporting around this issue, as exists for secure mental health units, and to include 
prison settings within national safety and quality initiatives regarding such issues as seclusion and 
restraint. 

The effectiveness of prison mental health services depends significantly on resourcing, staffing and 
governance models, which appear to vary widely. The 2016 national survey of prison mental health 
services discussed above compared resourcing of prison mental health services to the estimates of 
the staffing required for equivalence to mental health service provision in the community, based on 
the model developed by Sainsbury Centre for Mental Health. The survey found that only Tasmania 
and the ACT were meeting the level of staffing required, and further noted that these estimates did 
not take account of the higher staffing levels expected to be needed for services to women, Indigenous 
people, and people with co-occurring substance use disorders. 57  

At state and territory level there is significant variation in prison mental health service models, 
governance arrangements, and resourcing. Particular areas of variation include screening workforce 
and tools, referral processes and pathways, assessment processes and tools, transition services, and 
means of storing, collecting and sharing information.58 In terms of governance, significant areas of 
variation include whether a jurisdiction has private prisons, whether mental health care is contracted 
out and/or delivered by state providers, whether the relevant department is that responsible for 
justice or for health, or a hybrid sub-department, and whether public prison mental health services 
are governed centrally or in a devolved model across area health services or regional prisons. There is 
no shared framework for assessing the extent to which these varying governance arrangements 
facilitate or limit the requirement in rule 24.2 of the Mandela Rules that health-care services should 
be organized in close relationship to the general public health administration and in a way that ensures 
continuity of treatment and care.  

Despite the apparently significant under-resourcing of prison mental health services, it is clear that 
they play a critical role in responding to Australia’s mental health burden. It is noteworthy, for 
example, that diagnoses of mental disorder among Indigenous people are almost 40% in prison health 
settings, highlighting the critical need for prison mental health services to provide culturally informed 
assessment and management mental health services. The importance of developing services that are 
meaningful for Indigenous Australians is highlighted by the evidence of barriers to service engagement 
experienced by Indigenous Australians in the community. 59 Overall the gaps in the area of prison 
mental health services indicate it would be of benefit to have a national research project aimed at 
articulating resourcing and governance of prison mental health services, to inform policy, investment 
and operations.  

The Royal Australian College of General Practitioners (RACGP) made a significant contribution to 
greater national consistency through the development in 2011 of the Standards for health services in 
Australian prisons. These are adapted from the standards for general practice in the community. They 
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have an explicit focus on processes relating to safety and quality, and note the literature surrounding 
the relative strengths and limitations of measures of structure, process and outcomes in health care.  

The RACGP standards refer to the need to provide a standard of care in prison ‘comparable to that in 
the general community’, which was the wording in the then-current Standard guidelines for 
corrections in Australia. The wording in the 2018 revised version of the (renamed) Guiding Principles 
for Corrections in Australia is that: 

Prisoners are provided a standard of health care equal to services available in the community 
that meet their individual physical health, mental health and social care needs fostering 
continuity of care between custody and the community. 

The RACGP standards acknowledge the specific challenges around achieving and measuring a standard 
comparable to community, including: 

First the closed environment of prisons means that prisoners necessarily have restricted access 
to the broad range of healthcare available in the wider community. In addition, health 
professionals often need to balance a patient’s right to privacy and confidentiality against a 
need for safety and security. Second, the patient population in prisons is generally 
characterised by complex clinical needs making it more difficult for health professionals to 
achieve good health outcomes… (at p2) 

They also articulate the challenges of developing outcome measures for health services in prisons, 
given the more limited control health services have over factors which contribute towards outcomes. 
The RACGP standards use process measures as a pragmatic decision and because of their importance 
in prisons:  

Most process measures require less risk adjustment for patient illness than do most outcome 
measures. This is important in a context such as corrections, where the population of people 
incarcerated may change rapidly and frequently. Where the determinants of the outcome are 
beyond the control of the health service provider, process indicators are preferable. As a result, 
the RACGP decided to focus on process indicators that are in the direct control of health 
services. Although in many instances, outcome indicators are the ideal measure of quality, 
consideration needs to be given to causality, and to whether there are intervening variables 
affecting the outcome that are beyond the control of the health service under assessment, in 
which case pragmatism is required. (p. 5) 

The challenge described within the RACGP standards illustrates a much larger issue, being the lack of 
any nationally agreed outcomes measures in prison mental health, which limits the capacity to 
meaningfully measure whether the standard of equivalence is being met. This is a significant deviation 
from the national performance framework in place for public mental health services under the 
national mental health reforms. In the absence of any specific reference to outcomes, bare reference 
to equivalence, or health care of a ‘comparable standard’, can be interpreted in many ways, which 
may not reflect the higher level of need and complexity among people in prison, or the challenges of 
providing appropriate care in prison settings. Developing a national approach regarding the minimum 
standard of mental health care required in prison settings, and how this should be measured, would 
be a significant contribution. 

Another important aspect of prison mental health services is how well they address the needs of 
specific groups, such as women, Indigenous people, and people with disabilities. Across different 
jurisdictions a range of policy examples are in place which could inform national research and policy 
strategies, including: 
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• Tasmania’s Disability Justice Plan, which has clear action areas relating to the screening and 
identification of mental illness at prison reception, referral to appropriate mental health 
services whilst incarcerated, and planning for release; 

• The ACT Government’s commissioning of an Aboriginal health service, Winnunga Nimmityjah 
Aboriginal Health Service, to provide prison, transitional and community health care; 

• Queensland’s Indigenous Mental Health Intervention Program, an Indigenous-led program 
providing mental health and wellbeing care in prisons and transitional services to community.  
 

In addition to a national research program on such policy areas, a range of relevant policy 
recommendations are contained within the 2017 Model of Care for Aboriginal Prisoner Health and 
Wellbeing for South Australia – Final Report. 60 Some of these may form a useful starting point for a 
future national framework. Examples of relevant recommendations which could inform national 
policy guidance include: 

• Provide training and support for [prison health staff] and prisoners to use existing technologies 
(e.g. MyGov) to track health care and other services and entitlements; 

• Review the initial assessments of health needs conducted on entry of all Aboriginal people into 
prison/remand, to ensure a comprehensive medical and wellbeing assessment is able to be 
conducted. The review would assess current processes, capacity, systems, and workforce and 
map a planned approach to reaching a “best-practice” approach to assessment, care planning 
and health and wellbeing management and support; 

• Review current practices for release of Aboriginal prisoners as it relates to transition of their 
health care to a primary care service/practitioner. Effective transition will require coordination 
across [prison health services, Corrective Services] and relevant community based and in-reach 
social and health services, from first entry to prepare for return to community; 

• Establish facilities in all prisons to support the use of telehealth and videoconferencing for 
Aboriginal prisoners to access specialist assessments, treatments and care and avoid 
unnecessary, costly and disruptive transfers;  

• Increase the number of in-reach programs, especially to form links with primary health and to 
provide therapeutic services for substance use disorders, mental illness, domestic and family 
violence and other trauma; 

• Develop systems and procedures to ensure relevant medical records, medications and links to 
community services are prepared for all prisoners prior to court hearings to facilitate effective 
transition of health care and wellbeing if prisoners are released off-Court, including 
development of a checklist to cover:  

o Entitlements - Medicare number and card, Centrelink status  
o Access to finances 
o Access to medications, including contraception  
o Contacts for primary health care and specialist support  
o Housing  
o Transport 
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5 Community corrections and release from prison 
5.1 Overview 
The period of time around release from incarceration is critical for mental health outcomes and 
wellbeing, and there are clear benefits to ensuring continuity of care for people when re-engaging 
with community services. For some people prison is a regrettable opportunity to engage with mental 
health services, perhaps for the first time. Some people experience mental health stabilisation during 
incarceration, yet improvements in mental health and wellbeing are often rapidly lost after release.61 
Most notably, people released from prison are at dramatically increased risk of death compared to 
the general population. 62 The elevation in risk of death after release from prison is typically greater 
for women than for men. 63 Indigenous men and women released from prison are at approximately 
five and 13 times higher risk of death, respectively, compared to their counterparts from the general 
population. 64 Mental illness and substance use related factors, including a psychiatric admission 
during custody, are associated with higher risk of death among people released from prison. 65 The 
risk of death from suicide among people released from prison is commonly an order of magnitude 
higher than in the general population. 66 

Addressing the mental health needs of people released from prison aligns with national mental health 
policy objectives of ensuring sustainable investment, and avoiding over-reliance on expensive acute 
services. People released from prison are more likely than the general population to have an 
emergency department presentation for substance use disorder, mental illness, and other ambulatory 
care-sensitive conditions.67 People released from prison also have higher rates of hospitalisation for 
mental disorders than people in the general population, 68 particularly for alcohol use disorders, 
depression, and schizophrenia. 69 This is particularly significant for Indigenous people released from 
prison, who are at increased risk of hospitalisation compared to non-Indigenous people, with mental 
disorders being the most common cause of admissions. 70  

While continuity of care is a key factor in the improvement of outcomes for people released from 
prison, evidence indicates that continuity of care is typically inadequate. Even for individuals who have 
had contact with mental health services prior to their prison sentence, discontinuity of mental health 
service provision after release from prison is common. 71 A key example is access to schedule 8 
medications following release from prison. Research conducted in NSW found that for individuals 
receiving opioid substitution therapy (OST) whilst incarcerated, OST exposure in the four weeks 
following release from prison is associated with a 75% reduction in the risk of death.72 States and 
territories have developed programs and guidelines for OST following release from prison, such as 
Victoria’s Prison Opioid Substitution Therapy Program Guidelines developed by the Department of 
Justice and Regulation, and Tasmania’s Opioid Pharmacotherapy Program Policy and Clinical Practice 
Standards, which prioritises opioid dependent people recently released from prison and deemed to 
be at risk of overdose. However, it appears that acceptance into these programs is often limited by 
resource constraints, leaving people recently released from prison who are unable to access these 
programs at increased risk of fatal and non-fatal overdose. The 2017 report by the Tasmanian 
Inspection of Adult Custodial Services identified lack of access to schedule 8 medications as a key 
concern in the management and treatment of substance use for people being released from prison. 
The report cites a key contributing factor to this as being limited places available in the community to 
enable people to continue treatment on release from prison.73  

Across jurisdictions there is evidence to suggest that current investment in throughcare is inadequate, 
and that mental health services for people leaving prison are not adequately addressing priority needs. 
Recent Australian research indicates that almost half of adults recently released from prison did not 
receive recommended mental healthcare within seven days of discharge from acute care following 

https://www.corrections.vic.gov.au/sites/default/files/embridge_cache/emshare/original/public/2019/05/d8/5cdbaae1c/ostp_guidelines2015.pdf
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self-harm. 74 Where initiated, rates of mental health service disengagement after release from prison 
are also high, even among individuals experiencing very high levels of psychological distress. 75 

5.2 Relevant standards 
National Forensic Mental Health Principles 2006 

o Principle 6 Integration and Linkages: Forensic mental health services must be linked with 
other relevant services in order to provide treatment in the most clinically appropriate 
manner and setting. Other services are often required by forensic mental health clients, 
especially drug and alcohol services and disability support services; appropriate linkages 
between forensic mental health and these services must be ensured. 

o Similar linkages are required between mental health and general health care services, and 
social services such as housing and income support, which are necessary to maximise the 
positive clinical outcomes for forensic mental health clients. Effective inter-agency pre-
release planning is vital to successful reintegration into the community following release. 

• Guiding Principles for Corrections in Australia (Revised 2018) 
o 5.2.1 All prisoners, including remandees and unsentenced prisoners, are provided access 

to reintegration programs and services to meet their individual needs both prior to and at 
the time of release. 

o 5.2.2 Prisoners are supported to maintain family relationships and links to the community 
through personal and professional visits. 

o 5.2.3 Prisoners can access relevant staff, external services / agencies, family and 
community groups to assist in meeting their reintegration needs. 

• The United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela 
Rules) 2015 

o Rule 110 It is desirable that steps should be taken, by arrangement with the appropriate 
agencies, to ensure if necessary the continuation of psychiatric treatment after release and 
the provision of social-psychiatric aftercare. 

• United Nations Standard Minimum Rules for Non-custodial Measures (the Tokyo Rules) 1990 
o 13.1 Within the framework of a given non-custodial measure, in appropriate cases, various 

schemes, such as case-work, group therapy, residential programmes and the specialized 
treatment of various categories of offenders, should be developed to meet the needs of 
offenders more effectively.  

o 13.2 Treatment should be conducted by professionals who have suitable training and 
practical experience.  

o 13.3 When it is decided that treatment is necessary, efforts should be made to understand 
the offender's background, personality, aptitude, intelligence, values and, especially, the 
circumstances leading to the commission of the offence 

o 20.2 Research on the problems that confront clients, practitioners, the community and 
policy-makers should be carried out on a regular basis.  

o 20.3 Research and information mechanisms should be built into the criminal justice system 
for the collection and analysis of data and statistics on the implementation of non-
custodial treatment for offenders. 

o 22.1 Suitable mechanisms should be evolved at various levels to facilitate the 
establishment of linkages between services responsible for non-custodial measures, other 
branches of the criminal justice system, social development and welfare agencies, both 
governmental and non-governmental, in such fields as health, housing, education and 
labour, and the mass media. 

• National Standards for Mental Health Services 2010  
• Standard 4: Diversity responsiveness 

o 4.4 The mental health service has demonstrated knowledge of and engagement with 
other service providers or organisations with diversity expertise / programs relevant to the 
unique needs of its community. 
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o 4.5 Staff are trained to access information and resources to provide services that are 
appropriate to the diverse needs of its consumers. 

o 4.6 The mental health service addresses issues associated with prejudice, bias and 
discrimination in regards to its own staff to ensure non-discriminatory practices and 
equitable access to services. 

• Standard 8: Governance, leadership and management 
o 8.1 The governance of the mental health service ensures that its services are integrated 

and coordinated with other services to optimise continuity of effective care for its 
consumers and carers. 

o 8.9 The mental health service manages and maintains an information system that 
facilitates the appropriate collection, use, storage, transmission and analysis of data to 
enable review of services and outcomes a tan individual consumer and mental health 
service level in accordance with Commonwealth, state/territory legislation and related 
Acts. 

o 8.11 The mental health service has a formal quality improvement program incorporating 
evaluation of its services that result in changes to improve practice. 

• Standard 9: Integration 
o 9.3 The mental health service facilitates continuity of integrated care across programs, 

sites and other related services with appropriate communication, documentation and 
evaluation to meet the identified needs of consumers and carers. 

o 9.4 The mental health service establishes links with the consumers’ nominated primary 
health care provider and has procedures to facilitate and review internal and external 
referral processes. 

o 9.5 The mental health service has formal processes to develop inter-agency and 
intersectoral links and collaboration 

• Standard 10: Delivery of care 
o 10.1.5 The mental health service promotes the social inclusion of consumers and 

advocates for their rights of citizenship and freedom from discrimination. 
o 10.3.2 The mental health service makes known its entry process, inclusion and exclusion 

criteria to consumers, carers, other service providers, and relevant stakeholders including 
police, ambulance services and emergency departments. 

o 10.3.4 The entry process to the mental health service is a defined pathway with service 
specific entry points that meet the needs of the consumer, their carer(s) and its community 
that are complementary to any existing generic health or welfare intake systems. 

o 10.5.8 The views of the consumer and their carer(s), and the history of previous treatment 
is considered and documented prior to administration of new medication and/or other 
technologies. 

o 10.5.9 The mental health service ensures that there is continuity of care or appropriate 
referral and transfer between inpatient, outpatient, day patient, community settings and 
other health/community services. 

o 10.6.5 The mental health service provides consumers, their carers and other service 
providers involved in follow-up with information on the process for re-entering the mental 
health service if required. 

o 10.6.6 The mental health service ensures ease of access for consumers re-entering the 
mental health service. 
 

5.3 Continuity of care 
Within state and territory level policy documents, policy approaches to the provision of mental health 
care appear to vary according to whether people are: 

• On parole or on other community-based corrections orders; 
• On non-custodial forensic orders; or 
• Released from prison not subject to any order. 
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Policy documents relating to the first two groups indicate that responsibilities are shared between 
community corrections agencies, forensic mental health services and community mental health 
services, yet in different ways in different jurisdictions. In some cases these relationships and 
pathways are described in MOUs and similar operational level agreements, such as Victoria’s 2012 
Protocol between mental health, drugs and regions division and community correctional services,76 
and the arrangements between its forensic mental health services and community mental health 
services via its Non-custodial supervision order consultation and liaison program. Responsibilities for 
mental health service provision to the third group are less visible in policy documents, and presumably 
sit operationally with prison-based transition services, where these exist.  

A survey of Australian jurisdictions conducted in 2016 showed significant national variation in the 
levels and models of transitional care for people in prison returning to the community. 77 Many of the 
publicly available documents relating to provision of mental health services for people leaving prison 
are largely operational. For example, NSW’s Offender Classification & Case Management Policy & 
Procedures Manual Transitional Support Framework is a procedure manual outlining the ‘co-operation 
and partnerships between government and non-government agencies to improve post-release 
services in areas such as income support, housing, mental and other health services’ (p. 3). 

Nationally, there are significant policy gaps relevant to all of these services. There is no national data 
collection relating to people with mental disorders on release from prison or on community 
corrections orders. Little or nothing is known regarding their access to and engagement with primary 
care and mental health services, or their health outcomes. There are no agreed national models or 
frameworks regarding good mental health care in these circumstances, and no national outcomes, 
KPIs or benchmarks. As discussed earlier, high level national level mental health documents contain 
limited mention of forensic mental health services, and are virtually silent with respect to people on 
parole, on community-based orders, or released from prison. At primary care level there are no 
Medicare items which relate to care for people leaving prison, and mental health policy guidance to 
Primary Health Networks does not contain mention of this group. 

While the National Standards for Mental Health Services require mental health services to develop 
processes which promote continuity of care, cross-agency information sharing and connected 
pathways, it is not clear whether accreditation processes consider how this requirement applies in the 
case of people leaving and returning to justice settings. Similarly, it is not apparent to what extent 
requirements on mental health services to address stigma and discrimination take into account the 
stigma attaching to justice-involved people. There appears to be an opportunity nationally to identify 
ways that mental health services can ensure their services are accessible to justice-involved people, 
and reduce stigma and discrimination regarding justice-involved consumers. This could consist of 
developing consolidated policy guidance in this area for both justice and mental health agencies, 
including regarding support to identify best practice for information sharing. 

A number of jurisdiction-specific initiatives may be worthy of further investigation as possible models 
for addressing some of these national level gaps. Examples include: 

• the Disability Justice Plan for Tasmania 2017-2020, which outlines a strategy for improving 
the capacity to identify disability through use of a screening tool and provide enhanced 
rehabilitation and reintegration options for people on community corrections orders through 
case management; 

• The Victorian Forensicare Strategic Plan 2018-19, which describes strategies for strengthening 
links with a range of Aboriginal services including the Victorian Aboriginal Community 
Controlled Health Organisation; 

• The NSW Justice Health & Strategic Mental Health Network Strategic Plan 2018-2022, which 
refers to indicators relating to connection of people leaving prison with community health 

https://www.correctiveservices.justice.nsw.gov.au/Documents/Related%20Links/open-access-information/offender-classification/7.2-Transitional-Support-Framework.pdf
https://www.correctiveservices.justice.nsw.gov.au/Documents/Related%20Links/open-access-information/offender-classification/7.2-Transitional-Support-Framework.pdf
https://www.justicehealth.nsw.gov.au/publications/BookletStrategicPlan20182022.pdf
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services, which include: the average waiting time for community health services upon release, 
percentage of patients referred/linked to community health care on release, the number of 
adult centres with sustainable services from Aboriginal Community Controlled Organisations 
& non-government organisations; 

• The Tasmanian Opioid Pharmacotherapy Program: Policy and Clinical Practice Standards, 
which have the purpose of providing ‘contemporary policy and clinical practice standards for 
the delivery of opioid pharmacotherapy for the treatment of opioid dependence in Tasmania,’ 
and embeds people recently released from prison as a priority population within the broader 
strategy; and 

• The Queensland Corrective Services Strategic Research Agenda 2017-2022, which re-
establishes an internal Research and Evaluation unit tasked with supporting, conducting and 
disseminating high quality research and evaluations relating to the Corrective Services system 
in Queensland. Research and evaluation priorities relating to release from prison outlined in 
the strategic agenda include: effective delivery of opioid substitution treatment; the analysis 
of rehabilitation programs designed for Aboriginal and Torres Strait Island people; pre-release 
planning; factors that improve the likelihood of successful parole completion; and increasing 
employment opportunities post-release.  
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6 Conclusions and opportunities for reform 
This comprehensive review of policies relevant to mental health services in justice settings has 
identified that in general the national policy framework is piecemeal, lacks a strategic and 
comprehensive approach and therefore opportunities exist to significantly enhance this area. through 
relatively small policy shifts. The clearest opportunity for this is through population mental health 
policies explicitly incorporating justice settings and justice-involved people throughout the suite of 
tools. At a national level the absence of adequate consideration of justice settings and justice-involved 
people is particularly notable, and the potential benefits from greater inclusion of these settings and 
populations are significant.  

This is perhaps most clearly illustrated through the two principles which receive frequent reference 
throughout policy documents at different stages of the justice system,  

• That mental health treatment be provided in the least restrictive and most appropriate 
environment; and 

• That people in justice settings receive care of an equivalent standard to that provided in the 
community.  

While these principles enjoy strong recognition and support, this is likely because their inherent 
vagueness renders them flexible and open to interpretation. In the absence of agreed and useable 
outcomes and indicators, understanding and measuring compliance with them can largely only be 
done by estimate, anecdote or assertion. The broad support expressed for these principles often sits 
uncomfortably alongside arrangements within policies that structurally separate mental health 
services in justice settings from those in other settings. As Hanley and Ross note,78 this tendency 
towards separation constrains the capacity to achieve equivalence, and a lack of indicators constrains 
the capacity to measure the gap.  

The performance of mental health services for justice-involved people cannot be measured to the 
same degree as expected for mainstream services, which limits the imperative for compliance with 
key standards. The national mental health reforms provide a set of information, planning, financing 
and measurement tools which, if they included justice settings, could partially address these issues 
and similar ones which are apparent in other stages of the justice system. The absence of these tools 
for mental health services in criminal justice settings is a constraint on the capacity of decision makers 
to understand performance in these areas and to make intelligent decisions to promote change.  

Several areas for reform are listed below, intended to provide a basis for the National Mental Health 
Commission to consider whether and how it may wish to progress reform in this area, whether 
through its own action or by encouraging or supporting others to take action. It is recommended that 
any action be preceded and informed by a consultation process. Any desk-based review, such as this 
one, is necessarily limited in the perspective it brings to the issues. This analysis of policy gaps and 
opportunities should be tested, challenged and enriched through input from different stakeholders. It 
is recommended that when developing any agenda for action the National Mental Health Commission 
undertake targeted national consultation, in particular with people with lived experience of these 
processes, with justice personnel, clinicians, administrators – broadly, people involved in working and 
living between health and justice entities and services. It is recommended in particular that significant 
consultation be undertaken with Aboriginal and Torres Strait Islander people and the relevant 
community organisations. 

Based on the audit, there are several key opportunities for significant policy improvement: 

Area 1: Systematically including justice settings and justice-involved people within population-level 
national mental health policies, in particular with regard to: 
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• Service planning 
• Outcomes 
• Standards 
• Safety and quality 
• Data collection and publication 
• Workforce planning 
• Inclusion of lived experience  

Potential first steps could include: 

• the creation of a framework for reporting against compliance with the National Forensic 
Mental Health Principles and the National statement of principles relating to persons unfit to 
plead or not guilty by reason of cognitive or mental health impairment; 

• developing a national approach to the standard of mental health care required in prison 
settings, and how this should be measured; 

• identifying ways that mental health services can ensure their services are accessible to justice 
involved people, and reduce stigma and discrimination regarding justice-involved consumers.  

Other specific early steps could involve adapting relevant recommendations from the 2019 Report on 
the review of Forensic Mental Health and Disability Services within the Northern Territory for the 
national setting.  It is understood that the Northern Territory government has accepted the 
recommendations, but that no announcements have been made as to specific actions which will be 
taken.  

A key focus of these recommendations is about improving the available information to inform 
planning and investment, including by using work underway to develop the forensic chapter of the 
National Mental Health Service Planning Framework.  The first scoping stage of this work has been 
completed, and a significant opportunity is available to the NMHC to advocate for this work to be 
supported nationally through the next stages.  This would make a meaningful contribution to the 
capacity to identify gaps and priorities in forensic service elements, to quantitatively identify future 
mental health workforce needs and to develop a structured plan to attract and retain that workforce.   

Other relevant recommendations in the 2019 report which provide useful models for national action 
are: 

• Developing a mental health services plan that articulates expected components of the forensic 
service system in broad terms, anticipated delivery settings and functions, and the basis on 
which they are funded;  

• Identifying expected role relationships between forensic services and the other parts of the 
mental health treatment system, the disability service system including the NDIS, access to 
community mental health services and disability support services in remote communities, and 
primary care services in the corrections environment; 

• Establishing a statutory annual reporting requirement to publish data on forensic patients that 
captures the numbers entered into the system, those exited, those continuing, the average 
duration of orders, those held in custodial services, and those unable to be placed in the 
locations preferred by oversight bodies; 

• Supporting culturally appropriate services for forensic clients including access to interpreters, 
service design initiatives, and models of care; and 

• Establishing Forensic Consumer and Carer Liaison Panels, with appropriate representation of 
Indigenous people, to provide input to policy directions and service design initiatives. 
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Area 2: Development of national, evidence-informed policy guidance on identification and screening 
of people with mental disorders at all stages of involvement in the criminal justice system. 

Little is known, for example, about the different processes used in practice to identify or screen people 
for mental illness in police custody. There is evidence that much is left to the discretion of police 
officers, and that mental health encounters are often highly complex situations which present 
difficulties for police in knowing how to respond and how to find appropriate supports.79 There is 
evidence from Australia and internationally80 relating to the use of formalised, validated screening 
processes for people detained in police custody.81 Police operational policy documents suggest that 
there is significant variation across Australia, and no shared framework or evidence base. 

This issue is one where national leadership and a process for sharing of best practice would likely be 
of significant benefit. A standardised, evidence-based approach to screening and identification of 
mental health issues would increase opportunities for diversion of people with mental disorders at all 
stages of the justice system. It would also provide a means of complying with Principle 4 of the 
National Forensic Mental Health Principles, that ‘All persons entering a custodial environment should 
be assessed with regard to their mental health needs and referral arranged accordingly.’ 

There are opportunities to align work on this area with related recommendations regarding the need 
for disability screening in justice settings. The Senate Community Affairs References Committee, in its 
2016 Report on the Indefinite detention of people with cognitive and psychiatric impairment in 
Australia,82 recommended that COAG develop and implement a disability screening strategy for all 
Australian jurisdictions which would apply to all people who engage with the criminal justice system. 
The Committee recommended that this apply at multiple points throughout the criminal justice 
system, such as first contact with police, courts, prisons and related facilities.  

Nationally coordinated work in this area could enable the development of reliable and evidence-based 
processes, tools and training for identifying people with mental disorders and disabilities across 
different stages of the justice system. 

Area 3: Improve connections and continuity between justice settings and community mental health 
providers, for example through incentives linked to Medicare funding, policy settings for Primary 
Health Networks, and through Commonwealth leadership on information sharing. 

Primary care providers have the capacity to make a significant difference to health outcomes of 
justice-involved people both through their own care and through facilitating access to specialist 
mental health services. There are opportunities to increase the focus on people at all stages of the 
justice system, including leaving prison, within national policy settings for primary care. This could 
include: 

• Development of model MOUs between primary care providers and prison mental health care 
providers; 

• Development of policy guidance for Primary Health Networks to assist them in assessing 
whether their commissioned services are providing accessible, connected care to people who 
are moving between prison and community; 

• Support for Primary Health Networks to include people moving between justice and 
community settings as a priority group within their local needs assessment tools; and 

• Financial incentives to improve continuity of care, such as creation of Medicare items relating 
to pre-release primary care prison in-reach services, and post-release health assessment. 

Another area of focus could be in developing a national framework for systemic responses by police 
to mental health issues. A useful first step could build on the priority areas identified by the 
Queensland Mental Health Commission and being used as a reform framework within Queensland: 
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• Building relationships and adopting a holistic approach; 
• Involving families and carers; 
• The system of support, in particular: 

o options to provide safe places for people experiencing a mental health crisis who do 
not meet the criteria for receiving treatment and support in mental health services; 
and 

o ways to better link people who are not admitted to hospital to support services, 
including to GPs; 

• Better collaboration and information sharing; 
• Training in mental health (co-design); 
• Training in mental health (mentors); 
• Training in mental health legislation; and 
• Wellbeing of first responders. 

 

Area 4: Development of a justice/mental health evidence and research strategy addressing key gaps, 
which could include: 

• Police mental health co-response models; 
• Specialist courts; 
• Court liaison services; 
• Prevalence of forensic orders nationally; 
• Scope and character of prison mental health services; 
• Effective continuity of care and information for people transitioning between prison and 

community; 
• Mental health services and community-based corrections; 
• Systematic inclusion of justice settings into all relevant mental health policies; 
• Evidence-based processes for best treatment and care of people in criminal justice settings; 
• Embedding therapeutic design of justice infrastructure and processes into policies; 
• Incorporating prison, court and police settings into national mental health safety and quality 

initiatives; 
• The impact of prison and forensic health governance models on outcomes; 
• Key performance indicators for mental health services operating in justice settings. 

 

Area 5: Supporting and expanding existing efforts to prevent involvement in the criminal justice 
system, such as through supporting Justice Reinvestment initiatives. Relevant recommendations were 
made in 2018 for example by the Australian Law Reform Commission report Pathways to Justice–
Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples,83 which suggested 
the development of a national justice reinvestment body and support across levels of government for 
more local justice reinvestment pilots. Such recommendations seek to address evidence and data gaps 
and support local collaboration. This is consistent with the recommendations within this audit. 
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7 Appendix 1 Methodology 
An overview of the methodology can be seen in the flow chart in figure S1. Policy documents for each 
of the jurisdictions were identified through keyword searches of online government agency websites, 
search engines, and Australian Policy Online.  

Firstly, lists of relevant ‘health’, ‘justice’, ‘human rights’, and ‘legislative’ Government agency websites 
were collated for each jurisdiction and the Commonwealth (see tables S1-9). Then using a predefined 
set of search terms, the Government agency websites were searched for potentially relevant 
documents (see table S10). In recognition of the varying algorithms in search engines that may exist 
between jurisdictions and agency websites, a ‘google search’ and search in Australian Policy Online 
were also performed with search terms for each jurisdiction and the Commonwealth (see table S11). 
Documents meeting the inclusion criteria were included in the analysis. The inclusion criteria can be 
seen below: 

Inclusion criteria: 

1. Document produced by a Government agency/department and purport to set out government 
intentions and actions, and to guide decision making (i.e. strategies, policies, and plans). 

2. The policy document is relevant to mental health, alcohol and other drug use, health system, criminal 
justice system, and/or human rights  

3. The policy relates to adults (over 18 years) 
4. The policy document is the most recent and has not been superseded  
5. The policy document is ‘high-level’ 

 

As previously mentioned, determining whether a policy document is ‘high-level’ is made with a degree 
of subjectivity, the limitations of which have been addressed elsewhere. It is also important to note 
that high-level policy documents were included in the analysis irrespective of whether they did or did 
not contain relevant policies, strategies, or plans relating to the mental health and justice-involved 
populations. This was important for analysing inconsistencies and consistencies between jurisdictions 
and in terms of their alignment with national policies. This also allowed us to assess how the mental 
health of justice-involved populations fits into strategies for the broader mental health system. For 
example, whether or not the mental health of justice-involved populations were considered in the 
state or territory mental health plan. The documents were reviewed to determine whether and how 
they referred to mental health services for justice-involved people, and were structured into key 
portfolio areas.  

Documents within jurisdictions were compared, as well as comparing jurisdictions against each other. 
Where applicable, national policy documents, such as those relating to the national mental health 
reforms, were compared to their state and territory level counterparts. National documents were also 
considered in their own right.  
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Figure S1: Flow Diagram of Audit Methodology  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Collate lists of all government department/agency websites for all jurisdictions 

Identification of govt. websites 

Identification of policy documents 

Justice and Health Agencies 

Documents searched for within agency websites using a predefined set of search 
terms specific for ‘justice agency’ sites  

‘Google search’ and search on Australian Policy online using search terms  

Document review and analysis 

Documents reviewed in terms of how if and how they referred to the mental 
health of justice-involved people  

Preliminary screen for inclusion of documents thought to be relevant  

Screen documents against predefined inclusion/exclusion criteria  

Inconsistencies and consistencies both between jurisdictions and between 
jurisdictions and national policies compared in the analysis   



Table S1: Commonwealth Agency Websites 

Health Agencies Website link  
Department of Health http://www.health.gov.au/ 
Department of Human Services https://www.humanservices.gov.au/ 

Australian Commission for Safety and 
Quality in Healthcare https://www.safetyandquality.gov.au/ 

Australian Institute of Health and Welfare https://www.aihw.gov.au/ 

National Mental Health Commission http://www.mentalhealthcommission.gov.au/ 

Justice Agencies   
Attorney-General's Department https://www.ag.gov.au/Pages/default.aspx 

Australian Commission for Law 
Enforcement Integrity https://www.aclei.gov.au/ 

Australian Criminal Intelligence 
Commission https://www.acic.gov.au/ 

Australian Federal Police https://www.afp.gov.au/ 

Australian Institute of Criminology  https://aic.gov.au/ 

Other Agencies   

Council of Australia Governments https://www.coag.gov.au/ 
Department of Social Services https://www.dss.gov.au/ 

Australian Human Rights Commission https://www.humanrights.gov.au/ 

Australian Law Reform Commission https://www.alrc.gov.au/ 

Department of the Prime Minister and 
Cabinet https://www.pmc.gov.au/ 

Office of the Parliamentary Council https://www.opc.gov.au/ 

  

http://www.health.gov.au/
https://www.humanservices.gov.au/
https://www.safetyandquality.gov.au/
https://www.aihw.gov.au/
http://www.mentalhealthcommission.gov.au/
https://www.ag.gov.au/Pages/default.aspx
https://www.aclei.gov.au/
https://www.acic.gov.au/
https://www.afp.gov.au/
https://aic.gov.au/
https://www.coag.gov.au/
https://www.dss.gov.au/
https://www.humanrights.gov.au/
https://www.alrc.gov.au/
https://www.pmc.gov.au/
https://www.opc.gov.au/
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Table S2: ACT Agency Websites 

Health Agencies Website link  
ACT Health https://www.health.act.gov.au/ 

Justice Agencies   
Justice and Safety Directorate http://www.justice.act.gov.au/ 

Legal Aid ACT https://www.legalaidact.org.au/ 

ACT Courts & Tribunal https://www.courts.act.gov.au/ 

ACT Policing  https://police.act.gov.au/ 

Office of the ACT Director of Public Prosecutions https://www.dpp.act.gov.au/ 

Other Agencies   
The Chief Minister, Treasury and Economic Development 
Directorate https://www.cmtedd.act.gov.au/ 

ACT Community Services https://www.communityservices.act.gov.au/ 

ACT Audit Office https://www.audit.act.gov.au/ 

  

https://www.health.act.gov.au/
http://www.justice.act.gov.au/
https://www.legalaidact.org.au/
https://www.courts.act.gov.au/
https://police.act.gov.au/
https://www.dpp.act.gov.au/
https://www.cmtedd.act.gov.au/
https://www.communityservices.act.gov.au/
https://www.audit.act.gov.au/
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Tables S3: NSW Agency Websites 

 

Health Agencies Website link  
NSW Health https://www.health.nsw.gov.au/Pages/default.aspx 

Mental Health Commission https://nswmentalhealthcommission.com.au/ 

Justice Agencies   
District Court NSW http://www.districtcourt.justice.nsw.gov.au/ 

Department of Family and Community Services  https://www.facs.nsw.gov.au/ 

Department of Premier and Cabinet https://www.dpc.nsw.gov.au/ 

NSW Crime Commission https://www.crimecommission.nsw.gov.au/ 

Legal Aid Commission https://www.legalaid.nsw.gov.au/ 

Office of the Director of Public Prosecutions https://www.odpp.nsw.gov.au/ 

Local Court NSW http://www.localcourt.justice.nsw.gov.au/ 

Multicultural NSW https://multicultural.nsw.gov.au/ 

NSW Police https://www.police.nsw.gov.au/ 

NSW Department of Justice https://www.justice.nsw.gov.au 

Supreme Court of NSW http://www.supremecourt.justice.nsw.gov.au/ 

NSW Bureau of Crime Statistics and Research https://www.bocsar.nsw.gov.au/ 

Other Agencies   
Public Service Commission  https://www.psc.nsw.gov.au/ 

Family & Community Services https://www.facs.nsw.gov.au/ 

  

https://www.health.nsw.gov.au/Pages/default.aspx
https://nswmentalhealthcommission.com.au/
http://www.districtcourt.justice.nsw.gov.au/
https://www.facs.nsw.gov.au/
https://www.dpc.nsw.gov.au/
https://www.crimecommission.nsw.gov.au/
https://www.legalaid.nsw.gov.au/
https://www.odpp.nsw.gov.au/
http://www.localcourt.justice.nsw.gov.au/
https://multicultural.nsw.gov.au/
https://www.police.nsw.gov.au/
https://www.justice.nsw.gov.au/
http://www.supremecourt.justice.nsw.gov.au/
https://www.bocsar.nsw.gov.au/
https://www.psc.nsw.gov.au/
https://www.facs.nsw.gov.au/
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Table S4: Northern Territory Agency Websites 

Health Agencies Website link  
Department of Health https://health.nt.gov.au/ 

Department of the Chief Minister https://dcm.nt.gov.au/ 

Health and Community Services Complaints Commission https://www.hcscc.nt.gov.au/ 

Justice Agencies   
Department of Attorney General and Justice https://justice.nt.gov.au/ 

Office of the Children's Commissioner NT https://occ.nt.gov.au/ 

Parole Board of the Northern Territory http://www.paroleboard.nt.gov.au/Pages/default.aspx 

Northern Territory Police http://pfes.nt.gov.au/Police.aspx 

Director of Public Prosecutions NT http://www.dpp.nt.gov.au/Pages/welcome.aspx 

Supreme Court NT http://www.supremecourt.nt.gov.au/ 

NT Local Court https://localcourt.nt.gov.au/ 

Legal Aid Commission NT https://www.legalaid.nt.gov.au/ 

Ombudsman NT http://www.ombudsman.nt.gov.au/ 

Other Agencies   
Territory Families https://territoryfamilies.nt.gov.au/about 

Department of Local Government, Housing, and Community Development https://dlghcd.nt.gov.au/homepage 

  

https://health.nt.gov.au/
https://dcm.nt.gov.au/
https://www.hcscc.nt.gov.au/
https://justice.nt.gov.au/
https://occ.nt.gov.au/
http://www.paroleboard.nt.gov.au/Pages/default.aspx
http://pfes.nt.gov.au/Police.aspx
http://www.dpp.nt.gov.au/Pages/welcome.aspx
http://www.supremecourt.nt.gov.au/
https://localcourt.nt.gov.au/
https://www.legalaid.nt.gov.au/
http://www.ombudsman.nt.gov.au/
https://territoryfamilies.nt.gov.au/about
https://dlghcd.nt.gov.au/homepage
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Table S5: QLD Agency Wesbites 

 

Health Agencies Website link  
Queensland Health https://www.health.qld.gov.au/ 

Education Queensland https://education.qld.gov.au/ 

Justice Agencies   
Department of Premier and Cabinet https://www.premiers.qld.gov.au/ 

Department of Justice and Attorney General https://www.justice.qld.gov.au/ 

Queensland Corrective Services https://corrections.qld.gov.au/ 

Queensland Police https://www.police.qld.gov.au/ 

Queensland Courts https://www.courts.qld.gov.au/ 

Office of the Health Ombudsman http://www.hqcc.qld.gov.au/ 

Legal Aid Queensland https://www.legalaid.qld.gov.au/Home 

Other Agencies   
Anti Discrimination Commission Queensland https://www.adcq.qld.gov.au/ 
Department of Aboriginal and Torres Strait Islander 
Partnerships https://www.datsip.qld.gov.au/ 

Department of Communities, Disability Services and 
Seniors https://www.communities.qld.gov.au/ 

Public Service Commission 
https://www.qld.gov.au/about/how-government-works/government-structure/public-
service-commission 

  

https://www.health.qld.gov.au/
https://education.qld.gov.au/
https://www.premiers.qld.gov.au/
https://www.justice.qld.gov.au/
https://corrections.qld.gov.au/
https://www.police.qld.gov.au/
https://www.courts.qld.gov.au/
http://www.hqcc.qld.gov.au/
https://www.legalaid.qld.gov.au/Home
https://www.adcq.qld.gov.au/
https://www.datsip.qld.gov.au/
https://www.communities.qld.gov.au/
https://www.qld.gov.au/about/how-government-works/government-structure/public-service-commission
https://www.qld.gov.au/about/how-government-works/government-structure/public-service-commission
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Table S6: SA Agency Websites 

Health Agencies Website link  

SA Health https://www.sahealth.sa.gov.au/wps/wcm/connect/Public+Content/SA+Health+Internet/ 

Department of Human Services https://dhs.sa.gov.au/ 

Justice Agencies   

Attorney-General's Department https://www.agd.sa.gov.au/ 

Court's Administration Authority http://www.courts.sa.gov.au/Pages/default.aspx 

Department for Correctional Services https://www.corrections.sa.gov.au/ 

SA Police https://www.police.sa.gov.au/ 

Legal Services Commission of SA https://lsc.sa.gov.au/ 

SA Civil and Administrative Tribunal http://www.sacat.sa.gov.au/ 

Other Agencies   
Office of the Commissioner of for Public Sector 
Employment https://publicsector.sa.gov.au/ 

Department of Premier and Cabinet https://www.dpc.sa.gov.au/ 

  

https://www.sahealth.sa.gov.au/wps/wcm/connect/Public+Content/SA+Health+Internet/
https://dhs.sa.gov.au/
https://www.agd.sa.gov.au/
http://www.courts.sa.gov.au/Pages/default.aspx
https://www.corrections.sa.gov.au/
https://www.police.sa.gov.au/
https://lsc.sa.gov.au/
http://www.sacat.sa.gov.au/
https://publicsector.sa.gov.au/
https://www.dpc.sa.gov.au/
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Table S7: TAS Agency Websites 

Health Agencies Website link  
Department of Health and Human Services https://www.dhhs.tas.gov.au/ 

State Emergency Service Tasmania https://www.ses.tas.gov.au/ 

Health Complaints Commissioner https://www.healthcomplaints.tas.gov.au/home 

Justice Agencies   
Department of Justice https://www.justice.tas.gov.au/ 

Magistrates Court of Tasmania https://www.magistratescourt.tas.gov.au/about_us/coroners 

Courts and Tribunals Tasmania https://www.courts.tas.gov.au/ 

Legal Aid Commission of Tasmania https://www.legalaid.tas.gov.au/ 

Tasmania Police https://www.police.tas.gov.au/ 

Director of Public Prosecutions https://www.dpp.tas.gov.au/ 

Ombudsman Tasmania https://www.ombudsman.tas.gov.au/ 

Other Agencies   
Equal Opportunity Tasmania https://equalopportunity.tas.gov.au/ 

  

https://www.dhhs.tas.gov.au/
https://www.ses.tas.gov.au/
https://www.healthcomplaints.tas.gov.au/home
https://www.justice.tas.gov.au/
https://www.magistratescourt.tas.gov.au/about_us/coroners
https://www.courts.tas.gov.au/
https://www.legalaid.tas.gov.au/
https://www.police.tas.gov.au/
https://www.dpp.tas.gov.au/
https://www.ombudsman.tas.gov.au/
https://equalopportunity.tas.gov.au/
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Table S8: Victorian Agency Websites 

Health Agencies Website link  
Department of Health and Human Services  https://dhhs.vic.gov.au 

Victorian Agency for Health Information https://bettersafercare.vic.gov.au/about-us/about-vahi 

Victorian Health Promotion Foundation https://www.vichealth.vic.gov.au/ 

Victorian Institute of Forensic and Mental Health http://www.forensicare.vic.gov.au/ 

Victorian Pharmacy Authority https://www.pharmacy.vic.gov.au/ 

Justice Agencies   
County Court Victoria https://www.countycourt.vic.gov.au/ 

Corrections, Prisons and Parole Victoria http://www.corrections.vic.gov.au/ 

Department of Justice and Community Safety https://www.justice.vic.gov.au/ 

Department of Premier and Cabinet https://www.vic.gov.au/department-premier-and-cabinet 

Magistrates Court Victoria https://www.mcv.vic.gov.au 

Office of Public Prosecutions http://www.opp.vic.gov.au/ 

Victorian Legal Services Board and Commissioner http://www.lsb.vic.gov.au/ 

Public Record Office of Victoria https://prov.vic.gov.au/ 

Supreme Court of Victoria https://www.supremecourt.vic.gov.au/ 

Victorian Government Solicitors Office http://vgso.vic.gov.au/ 

Victoria Police https://www.police.vic.gov.au/ 

Victorian Legal Aid https://www.legalaid.vic.gov.au/ 

Other Agencies   
Family Safety Victoria https://w.www.vic.gov.au/familyviolence/family-safety-victoria.html 

Safer Care Victoria https://bettersafercare.vic.gov.au/about-us/about-safer-care-victoria 

Victorian Equal Opportunity and Equal Rights Commission https://www.humanrightscommission.vic.gov.au/ 

  

https://dhhs.vic.gov.au/
https://bettersafercare.vic.gov.au/about-us/about-vahi
https://www.vichealth.vic.gov.au/
http://www.forensicare.vic.gov.au/
https://www.pharmacy.vic.gov.au/
https://www.countycourt.vic.gov.au/
http://www.corrections.vic.gov.au/
https://www.justice.vic.gov.au/
https://www.vic.gov.au/department-premier-and-cabinet
https://www.mcv.vic.gov.au/
http://www.opp.vic.gov.au/
http://www.lsb.vic.gov.au/
https://prov.vic.gov.au/
https://www.supremecourt.vic.gov.au/
http://vgso.vic.gov.au/
https://www.police.vic.gov.au/
https://www.legalaid.vic.gov.au/
https://w.www.vic.gov.au/familyviolence/family-safety-victoria.html
https://bettersafercare.vic.gov.au/about-us/about-safer-care-victoria
https://www.humanrightscommission.vic.gov.au/


45 
 

Table S9: Western Australian Agency Websites 

Health Agencies Website link  

Commission for Occupational Safety and Health 
https://www.commerce.wa.gov.au/worksafe/commission-occupational-safety-
and-health-0 

Department of Health https://ww2.health.wa.gov.au/ 

Mental Health Commission  https://www.mhc.wa.gov.au/ 

Health and Disability Services Complaints Office (HaDSCO) https://www.hadsco.wa.gov.au/home/ 

Justice Agencies   
Department of Justice https://www.justice.wa.gov.au/ 

Department of the Premier and Cabinet https://www.dpc.wa.gov.au/Pages/Default.aspx 

District Court of WA https://www.districtcourt.wa.gov.au/ 

Legal Aid Western Australia https://www.legalaid.wa.gov.au/ 

Magistrates Court of WA https://www.magistratescourt.wa.gov.au/ 

Ombudsman WA http://www.ombudsman.wa.gov.au/Contact_Us/Contact.htm 

Supreme Court of Western Australia https://www.supremecourt.wa.gov.au/ 

Western Australia Police Service https://www.police.wa.gov.au/ 

Other Agencies   
Department for Communities  https://www.communities.wa.gov.au/ 

Public Sector Commission https://publicsector.wa.gov.au/ 

Equal Opportunity Commission  http://www.eoc.wa.gov.au/ 

Law Reform Commission of Western Australia https://www.lrc.justice.wa.gov.au/ 

https://www.commerce.wa.gov.au/worksafe/commission-occupational-safety-and-health-0
https://www.commerce.wa.gov.au/worksafe/commission-occupational-safety-and-health-0
https://ww2.health.wa.gov.au/
https://www.mhc.wa.gov.au/
https://www.hadsco.wa.gov.au/home/
https://www.justice.wa.gov.au/
https://www.dpc.wa.gov.au/Pages/Default.aspx
https://www.districtcourt.wa.gov.au/
https://www.legalaid.wa.gov.au/
https://www.magistratescourt.wa.gov.au/
http://www.ombudsman.wa.gov.au/Contact_Us/Contact.htm
https://www.supremecourt.wa.gov.au/
https://www.police.wa.gov.au/
https://www.communities.wa.gov.au/
https://publicsector.wa.gov.au/
http://www.eoc.wa.gov.au/
https://www.lrc.justice.wa.gov.au/


Table S10: Search terms within Government agency websites  

Justice Agencies Health Agencies Legislative & human rights 
1. Health 
2. Mental Health 
3. Substance use 
4. Drug and alcohol  
5. Mental health legislation 

1. Criminal 
2. Justice 
3. Prison 
4. Incarcerat* 
5. Bail 
6. Home detention  
7. Court 
8. Remand 
9. Mental health legislation 
10. Forensic order 
11. Community corrections 
12. Probation 
13. Tribunal 
14. Board 
15. Parole 
16. Sentencing  

1. Criminal 
2. Justice 
3. Prison 
4. Incarcerat* 
5. Health 
6. Mental Health 
7. Bail 
8. Home detention 
9. Court 
10. Remand  
11. Forensic order  
12. Community corrections 
13. Probation 
14. Human Rights 
15. Tribunal 
16. Board 
17. Parole 
18. Sentencing  

 

Table S11: Search terms for Google and Australian Policy Online 

Justice Agency name +  1. Health 
2. Mental Health 
3. Substance use  
4. Drug and alcohol 

Health Agency name + 1. Criminal 
2. Justice 
3. Prison 
4. Incarcerat* 
5. Police 
6. Arrest 
7. Forensic order 
8. Community corrections 
9. Probation  
10. Tribunal  
11. Board 
12. Parole 
13. Sentencing  

Treasury Agency + 1. Criminal 
2. Justice 
3. Prison 
4. Incarcerat* 
5. Health 
6. Mental Health 
7. Bail 
8. Home detention 
9. Court 
10. Remand 
11. Tribunal  
12. Board 
13. Parole 
14. Sentencing  
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8 Appendix 2 Key standards 
International 

• Universal Declaration of Human Rights  
• UN International Covenant on Civil and Political Rights  
• UN International Covenant on Economic, Social and Cultural Rights 
• UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment 
• UN Convention on the Rights of the Child  
• UN Convention on the Elimination of all forms of Racial Discrimination 
• UN Declaration on the Elimination of Violence against Women 
• UN Convention on the Elimination of All Forms of Discrimination Against Women  
• UN Convention on Rights of People with Disabilities  
• UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 
• UN Principles of Medical Ethics (Protection of Prisoners and Detainees) 
• UN Basic Principles for the Treatment of Prisoners 
• UN Code of Conduct for Law Enforcement Officials 
• UN Guidelines for the effective implementation of the Code of Conduct for Law Enforcement 

Officials 
• UN Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules) 
• UN Standard Minimum Rules for Non-custodial Measures (the Tokyo Rules) 
• UN Body of Principles for the Protection of All Persons under Any Form of Detention or 

Imprisonment 
• UN Rules for the Protection of Juveniles Deprived of their Liberty 
• UN Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women 

Offenders (the Bangkok Rules) 
• World Medical Association Declaration on the Rights of the Patient  
• World Medical Association Declaration of Tokyo: Guidelines for Physicians to Prevent Torture 

 
National 

• Australian Medical Association (AMA) Health care of Prisoners and Detainees 1998 
• Australian Health Ministers’ Advisory Council, Mental Health Standing Committee, (2006) 

National Forensic Mental Health Principles  
• Australian Commission on Safety and Quality in Health Care, (2010) National Standards for 

Mental Health Services  
• Royal Australian College of General Practitioners (2011) Standards for health services in 

Australian prisons 
• Australian Health Ministers’ Advisory Council, Safety and Quality Partnership Subcommittee 

(2012) Mental Health Statement of Rights and Responsibilities 
• COAG Law, Crime and Community Safety Council, (2015) National Statement of Principles 

relating to Persons Unfit to Plead or Not Guilty by Reason of Cognitive or Mental Health 
Impairment  

• Australian Health Ministers’ Advisory Council, Safety and Quality Partnership Standing 
Committee, (2016) National Principles to Support the Goal of Eliminating Mechanical and 
Physical Restraint in Mental Health Services 

• Australian Commission on Safety and Quality in Health Care, (2017) National Safety and 
Quality Health Service Standards  

• Royal College of Pathologists of Australia (2017) Medical Care in Police Custody 
• Corrective Services Administrators' Council, (2018) Guiding Principles for Corrections in 

Australia 
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• Australian Federal Police (undated) AFP National Guideline on persons in custody and police 
custodial facilities 

• Australian Institute of Health and Welfare (2019) National Mental Health Performance 
Framework 2020  
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9 Appendix 3 Overview of legislation 

Mental health legislation - objects 

Each state and territory’s principal mental health legislation regulates the care, treatment and 
protection of people with mental illness, and has objectives which involve ensuring that people who 
have a mental illness receive the best possible treatment and care, with respect for their dignity and 
with the least possible interference of their freedom and rights. The objectives also refer to protection 
of people with mental illness and the community from harm.  

ACT 

Mental Health Act 2015 (ACT) Ch 2, Ch 12 

Objectives of the legislation relevantly provide for the treatment, care, rehabilitation and protection 
of mentally ill or mentally disordered persons in a manner and environment that is least restrictive or 
intrusive of their human rights, needs and dignity 

The legislation must be administered taking into account that persons with mental illness have the 
same rights and responsibilities as other members of the community, have the right to provide 
consent, refuse or cease treatment, care or support and to determine their own recovery, have the 
right to have their preferences taken into account in decisions made about their treatment, care or 
support, have the right to access the best available treatment and most appropriate services in 
relation to their individual needs, (including age, gender, culture, language, religion, sexuality, 
trauma), have the right to be given timely and accessible information about the person’s assessment 
and treatment, care or support and have the right to communicate.  

NSW 

Mental Health Act 2007 (NSW)  

Objectives of the legislation for the care, treatment and control of mentally ill or mentally disordered 
persons. The Act expressly provides that it is the intention of Parliament that the following principles 
are observed in the care and treatment of people with mental illness:  

a) care and treatment is to be effectively given, in the least restrictive environment possible; 
b) treatment and care should be timely and of high quality; 
c) prescriptions of medicine should be for the purposes of therapeutic and diagnostic needs only; 
d) appropriate information should be given to patients about their treatment, its effects and any 

alternatives; 
e) restrictions on liberty and any interference with the rights, dignity and self-respect of patients 

should be kept to a minimum; 
f) special needs, such as those presented by age, gender, religious affiliation, culture and 

language, should be recognised; 
g) every effort should be made for persons to be involved with their own treatment plans and 

ongoing care plans; 
h) patients should be informed of their legal rights and this information should be provided in 

the language, mode of communication or terms that they are likely to understand; and 
i) the role of carers and their right to be kept informed should be given effect. 

 

Victoria 

The Mental Health Act 2014 (Vic) contains specified general objectives and provides principles of 
treatment and care for mentally disordered persons. The objectives relevantly include to provide for 

https://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:5H3K-2451-F4GK-M1D2-00000-00&context=
https://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:5C9D-H341-FGRY-B10V-00000-00&context=
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persons to receive assessment and treatment in the least restrictive way possible with the least 
possible restrictions on human rights and human dignity. 

Queensland 

The purpose of the Mental Health Act 2016 (Qld) is to provide for the involuntary assessment, 
treatment and protection of persons (whether adults or minors) suffering from mental illness while 
safeguarding their rights and freedoms. The main objects of the Act relevantly include: 

• enabling persons to be diverted from the criminal justice system if found to have been of unsound 
mind at the time of committing an unlawful act or to be unfit for trial; and  

• protecting the community if persons diverted from the criminal justice system may be at risk of 
harming others. 

The main objects are to be achieved in a way that safeguards the rights of persons and is the least 
restrictive of the rights and liberties of a person who has a mental illness. 

South Australia 

The objectives of the Mental Health Act 2009 (SA) are to ensure that persons with mental illness 
receive a comprehensive range of services of the highest standard for their treatment, care and 
rehabilitation and that they retain their freedom, rights, dignity and self-respect as far as is consistent 
with their protection, the protection of the public and the proper delivery of the services. The guiding 
principles relevantly require that: 

• mental health services be provided in accordance with international treaties and agreements to 
which Australia is a signatory; 

• mental health services should be provided on a voluntary basis as far as possible, and otherwise 
in the least restrictive way and in the least restrictive environment that is consistent with their 
efficacy and public safety… 

Western Australia 

The objectives of the Mental Health Act 2014 (WA) are to:  

1) ensure that persons with a mental illness receive the best care and treatment with the least 
restriction of their freedom and the least interference with their rights and dignity; 

2) ensure the proper protection of patients as well as the public; 
3) recognize the role of families and carers in the support and treatment of patients; and 
4) minimise the adverse effects of mental illness on family life. 

Tasmania 

The Mental Health Act 2013 (Tas) contains objectives in relation to the care and treatment of persons 
with mental illness. The Act also provides principles of minimum interference with the civil rights of 
involuntary patients that must be observed when powers conferred by the legislation are exercised. 
The objects relevantly include to provide for…assessment and treatment to be given in the least 
restrictive setting consistent with clinical need, legal and judicial constraints, public safety and patient 
health, safety and welfare. 

Northern Territory 

The Mental Health and Related Services Act 1998 (NT) contains detailed objectives of the legislation 
in relation to the care, treatment and protection of people with mental illness while protecting their 
civil rights. The Act also provides fundamental principles relating to: 

1) the provision of care and treatment;  
2) involuntary admission and treatment;  

https://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:5J7T-PMN1-DYMS-6039-00000-00&context=
https://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:58WM-DSH1-JS0R-23TB-00000-00&context=
https://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:5DHS-7X21-DYV0-G1ST-00000-00&context=
https://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:58WW-77W1-FCK4-G1NB-00000-00&context=
https://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:58X6-9JR1-JWBS-602B-00000-00&context=
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3) admission, care and treatment of Aborigines and Torres Strait Islanders;  
4) rights of carers and families; and 
5) rights and conditions in approved treatment facilities.  

Principles relating to treatment and care relevantly include that the person is to be provided with 
timely and high-quality treatment and care in accordance with professionally accepted standards. The 
objects of the Act relevantly include: 

• to provide for the care, treatment and protection of people with mental illness while at the 
same time protecting their civil rights; 

• to establish provisions for the care, treatment and protection of people with mental illness 
that are consistent with the United Nations' Principles for the Protection of Persons with 
Mental Illness and the Improvement of Mental Health Care, the Australian Health Ministers' 
Mental Health Statement of Rights and Responsibilities and the National Mental Health Plan; 

• to mainstream and integrate, as far as possible, provision for the administration and review 
of admission, hospitalisation and treatment of prisoners. 
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Police legislation 

ACT 

Mental Health Act 2015 (ACT) 

S80 enables police to apprehend and transport a person for assessment if they believe on reasonable 
grounds that the person has a mental disorder or mental illness, and the person has attempted or is 
likely to attempt suicide or to inflict serious harm to self or others. 

Human Rights Act 2004 (ACT) 

s 19 provides that a person who is under arrest must be treated with humanity and with respect for 
human dignity, and must not be subjected to cruel, inhuman or degrading treatment. 

NSW 

Mental Health Act 2007 (NSW) 

S22 provides empowers police to apprehend and transport a person for assessment if the officer 
believes on reasonable grounds that the person is committing or has recently committed an offence 
or has recently attempted to kill themselves or it is probable they will attempt to kill or seriously harm 
themselves or others, and that it would be beneficial for the person to be dealt with under the Mental 
Health Act. 

Law Enforcement (Powers and Responsibilities) Act 2002 (NSW) 

Section 129 requires the custody manager for a detained person or protected suspect to arrange 
immediately for the person to receive medical attention if it appears to the custody manager that the 
person requires medical attention or the person requests it on grounds that appear reasonable to the 
custody manager. 

Victoria 

Mental Health Act 2014 (Vic) 

Under Part 15 Division 3 a police officer can apprehend a person who appears to have mental 
illness to prevent serious and imminent harm to the person or to others. The Act permits police to 
enter premises, apprehend people, use force and bodily restraint and provide transport to take 
people to a designated mental health service in prescribed circumstances. 

Victoria Police Act 2013 (Vic) 

Under section 200AB a police custody officer is required to take all reasonable steps to ensure the 
safety and welfare of a person in custody are maintained. 

Queensland 

Mental Health Act 2016 (Qld)  

s 157B police have powers of apprehension, restraint and transport for examination if they believe 
that a person’s behavior indicates the person is at immediate risk of serious harm, that the risk appears 
to be the result of a major disturbance in the person’s mental capacity, and the person appears to 
require urgent examination or treatment and care for the disturbance. 

Police Powers and Responsibilities Act 2000 (Qld) 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/vpa2013164/s3.html#police_custody_officer
http://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:5J7T-PMN1-DYMS-6039-00000-00&context=
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Under s609 police have powers of entry to prevent offence, injury or domestic violence. 

The Act places specific duties are placed on police in relation to legal and other rights for people in 
custody, and provides for extensive procedures and duties for care and medical examination of people 
who appear to be intoxicated and are held in custody.  

Criminal Code 1899 (Qld)285 

Section 285 Creates a duty on every person having charge of someone because of detention to provide 
for the necessities of life and take reasonable care to prevent danger to life, safety or health of the 
person.  

South Australia 

Mental Health Act 2009 (SA)  

Under s 57 police have powers of apprehension, restraint, search, seizure and transport for 
examination if they believe on reasonable grounds that a person meets the criteria of having a mental 
illness, requiring medical examination and at significant risk of harm to self, others or property. 

Police Regulations 2014 (SA) 

Section 84 establishes a duty for a responsible officer to convey a prisoner to a hospital for medical 
care if needed, or if that is not practicable to ensure the prisoner receives care from a police office or 
other legally qualified medical practitioner. 

Section 85 requires the responsible officer to afford a prisoner every reasonable facility necessary to 
get private medical advice if requested. 

Western Australia 

Mental Health Act 2014 (WA) 

Under Part 11 Division 1 police have powers of apprehension, restraint, search, seizure and 
transport for assessment if they reasonably suspect a person has a mental illness, and because of 
this needs to be apprehended to protect their or another’s health or safety, or to prevent the 
person causing serious damage to property. 

Criminal Investigation Act 2006 (WA) 

S137 provides that arrested people are entitled to any necessary medical treatment. 

Criminal Code Act (WA) 

262 Creates a duty on every person having charge of someone because of detention to provide for 
the necessities of life and take reasonable care to prevent danger to life, safety or health of the person.  

Tasmania 

Mental Health Act 2013  

Under chapter 2, part 2 police are empowered to take people into protective custody if they 
reasonably believe that the person has a mental illness, should be examined against assessment 
criteria, and their safety or the safety of others is likely to be at risk if they are not taken into custody. 

Criminal Law (Detention and Interrogation) Act 1995 (Tas) 
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Section 16 provides for the duties of a custody officer in relation to persons in custody, which 
include ensuring people are treated in accordance with standing orders. 

Northern Territory 

Mental Health & Related Services Act 1998 

Under section 32A police are authorised to enter, use reasonable force and apprehend a person if 
they believe on reasonable grounds the person may require mental health treatment or care, and the 
person is likely to cause serious harm to self or another unless apprehended immediately, and it is not 
practicable in the circumstances to seek assistance from an authorised mental health practitioner or 
medical practitioner. The person must be taken to a practitioner for assessment as soon as practicable. 

Police Administration Act 1978 (NT)  

Sections 128-133AC provide for procedures and duties for care and medical examination of people 
who appear to be intoxicated and are held in custody. 

Criminal Code Act 1983 (NT) 

S 149 creates a duty on every person having charge of someone because of detention to provide for 
the necessities of life and take reasonable care to prevent danger to life, safety or health of the person.  
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Court and forensic legislation 

In each State and Territory, a court may adjourn proceedings while a person accused of committing a 
criminal offence receives care or treatment for a mental illness. 

ACT 

The primary legislation is the Crimes Act 1900 (ACT) and the Mental Health Act 2015 (ACT). Pursuant 
to these Acts the Supreme Court or Magistrate’s Court may decide whether an accused person is unfit 
to plead. If the person is unfit to plead, and is unlikely to be fit to plead within 12 months, the court 
must hold a special hearing to determine whether the accused person should be acquitted of the 
charges.  

If the person is proven to have committed the offences beyond reasonable doubt, the court may order 
that the person be detained for review by the ACT Civil and Administrative Tribunal (ACAT) or submit 
to the jurisdiction of ACAT to enable the making of a forensic mental health order.  

Under the Mental Health Act 2015 (ACT), ACT the ACT Civil and Administrative Tribunal (ACAT) may 
make a forensic psychiatric treatment order or a forensic community care order. Before making a 
forensic mental health order, the ACAT must hold a hearing and consider the circumstances of the 
alleged offences, the nature and effect of the person’s mental illness, and whether detention would 
prevent risk to the person’s health or safety or harm to others.  

The ACAT may review the person’s fitness to plead at any time, either on application or on its own 
initiative. The ACAT must review the person’s fitness to plead as soon as practicable (within 3 months) 
after the end of 12 months of the date of the order and at least every 12 months following each review. 
On review, the ACAT must decide on the balance of probabilities whether the person is unfit to plead.  

A court may make an order under the Crimes Act 1900 (ACT) requiring a person to submit to the 
jurisdiction of ACAT to enable ACAT to determine whether the person has a mental impairment and 
to make recommendations to the court about how the person should be dealt with. Following an 
inquiry, ACAT must determine on the balance of probabilities whether the person has a mental 
impairment, and the ACAT must make recommendations to the court about how the person should 
be dealt with.  

NSW 

The Mental Health (Forensic Provisions) Act 1990 (NSW) governs the assessments of mental fitness. If, 
at the commencement or at any time during the course of a hearing before a magistrate, it appears 
to the magistrate that the defendant is mentally ill, the magistrate may order that the person be 
discharged into the care of a responsible person, or taken to and detained in a mental health facility 
for assessment. Similar powers exist in respect of authorised officers in proceedings under the Bail Act 
2013 (NSW). If on assessment the person is found not to be mentally ill or mentally disordered, the 
magistrate may order that the person be brought back by a police officer so that he or she may appear 
before a magistrate or an authorised officer. At any time during the proceedings, a magistrate may 
order a community treatment plan be implemented for the defendant. Under s32 magistrates in local 
court proceedings may dismiss charges against a person without conviction on the basis of their 
mental illness or cognitive disability. 

Prior to the Supreme Court conducting an inquiry as to whether an accused person is fit to be tried, 
the Supreme Court may remand the person in custody for up to 28 days. If the Mental Health Review 
Tribunal determines that the person is suffering from a mental illness and is currently unfit to be tried 
but will be fit to be tried within 12 months, the Supreme Court may order that the person be taken to 
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and detained in a mental health facility, or a place other than a mental health facility, for a period not 
exceeding 12 months. Alternatively, the Supreme Court may grant the person bail under the Bail Act 
2013 (NSW) for a period not exceeding 12 months.  

If the Mental Health Review Tribunal determines that the person will not be fit to be tried within 12 
months, the Supreme Court must obtain advice from the Director of Public Prosecutions as to whether 
further proceedings will be taken, and is to conduct a special hearing as soon as possible, unless the 
Director of Public Prosecutions advises that no further proceedings will be taken. If the Supreme Court 
determines that the unfit accused person committed the offence charged, it may impose a limiting 
term and may, upon being notified of the Mental Health Review Tribunal’s determination, order that 
the accused be detained in a mental health facility or another place.  

Forensic orders can be for detention care or treatment in a mental health facility, correctional centre 
or other place; Forensic community treatment order.  

Victoria 

The Magistrates Court Act 1989 (Vic) provides for specialist divisions and lists which operate in some 
courts, and include the Assessment and Referral Court List, for people who meet diagnostic, functional 
and needs eligibility criteria. The ARC list works on a case management model, receiving people on 
referral.  

The Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic) is the primary legislation 
regarding determinations of whether an accused person is fit to stand trial. A court may make orders, 
including a custody order at a mental health service or an order requiring the defendant to undergo 
an examination by a registered medical practitioner or psychologist, pending the investigation or 
during an adjournment into the question of the defendant's fitness to stand trial. These services are 
provided by Forensicare, a statutory agency established and governed under ss328-345 of the Mental 
Health Act 2014 (Vic). 

Where a person is found not guilty of an offence because of mental impairment, the court must 
declare the person liable to supervision under Part 5 of the Crimes (Mental Impairment and Unfitness 
to be Tried) Act or order the defendant to be released unconditionally. For this to apply it must be 
established that a person was suffering from a mental impairment at the time of engaging in conduct 
constituting the offence with which the person is charged. If the court declares that a person is liable 
to supervision, the Court must make a supervision order committing the person to custody in an 
approved mental health service or residential service or prison, or release the person pursuant to a 
non-custodial supervision order. The types of forensic orders are: 

• a custodial supervision order for custody in prison; 
• a custodial supervision order for custody in an ‘appropriate place’;  
• a non-custodial supervision order releasing the person into the community subject to 

supervision and on certain conditions. 
 

Under the Sentencing Act 1991 (Vic) the court may make a court assessment order for a period of 
seven days to enable a person who has pleaded guilty or been convicted to be compulsorily examined 
by a psychiatrist, either in the community or in a secure inpatient setting.  

Under the Sentencing Act the court may make a Court Secure Treatment Order, which provides for 
admission to an approved mental health service for treatment as an involuntary patient. The period 
of the order may not exceed the period of imprisonment that the court would have ordered, and a 
parole date must be set as with a sentence of imprisonment. The court may make such an order if: 
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• but for the person having the mental illness, the court would have sentenced the person to a 
term of imprisonment, and  

• the court is satisfied that because of the mental illness, the person needs treatment to prevent 
serious deterioration in mental or physical health, or to prevent serious harm to the person 
or to another person.  

The court must also be satisfied that there is no less restrictive means reasonably available to enable 
the person to access the treatment. 

Queensland 

Under Chapter 7 Part 7, three types of forensic order are possible: ‘mental health’, ‘disability; and 
‘criminal code’. The first two of these may be made by the Mental Health Court. A forensic mental 
health order and authorises involuntary treatment, and may be an inpatient or community order. The 
court may set non-revocation periods of up to 10 years for prescribed offences, and also make 
recommendations about intervention programs and impose conditions. Forensic orders are reviewed 
every six months by the Mental Health Review Tribunal, which may revoke orders other than those 
with a non-revocation period. 

Under ss 299-309 forensic orders may also be made by a criminal court following a jury determination 
of unfitness, or the Minister if a person is detained in correctional custody following the jury 
determination. 

South Australia 

The relevant legislation is the Criminal Law Consolidation Act 1935 (SA), which provides that the 
Supreme Court may order an investigation into a person’s mental fitness. The Court may adjourn or 
discontinue a trial to allow for an investigation, and before the formal investigation commences, the 
Supreme Court may require psychiatric or other expert reports to be prepared. If it appears from the 
report that the person is mentally unfit to stand trial but that there is a reasonable prospect that the 
person will regain mental capacity over the next 12 months, the Court may adjourn the trial for not 
more than 12 months. Forensic orders available to the court are: 

• An order for release on licence for up to 5 years on any conditions the Court thinks fit, for 
summary or minor offences 

• A Supervision Order, for either detention or release on licence. The limiting term is equivalent 
to the period of imprisonment and/or supervision the Court considers the person would have 
received if they had been convicted of the offence. 

• A Continuing Supervision Order, for either detention or release on licence, which remains in 
place until it is revoked by the Court. 

• An Interim Order for detention pending review. 
• An Order for custody pending determinations of mental competence or fitness to stand trial, 

or 
• Any other order the Court thinks fit. 

Western Australia 

The relevant legislation is the Criminal Law (Mentally Impaired Accused) Act 1996 (WA). The question 
of fitness is decided by the presiding judicial officer on the balance of probabilities. If a person brought 
before the courts is deemed to require psychiatric assessment by a magistrate, and bail is denied, a 
Hospital Order (seven day assessment) can be ordered by the magistrate. A Hospital Order requires 
the person to be detained in an authorised hospital as an involuntary patient or, in any other case, in 
strict custody. The court may at any time require the person having custody of the person to report 
to the court. If bail is granted and an authorised mental health practitioner takes the view that the 

http://advance.lexis.com/api/document?collection=legislation-au&id=urn:contentItem:58WV-1DB1-FGJR-20NR-00000-00&context=


59 
 

person meets the criteria for assessment for involuntary treatment under the Mental Health Act 2014 
(WA), the person can be transferred to an authorised hospital under that Act. 

Under sections 16 and 19 of the Criminal Law (Mentally Impaired Accused) Act 1996 (WA), if a judicial 
officer is satisfied that a defendant will not become mentally fit to stand trial within six months an 
order may be made to either release the person or make a custody order. Such orders can also be 
made if the proceedings were adjourned for up to six months and during that time the person has not 
become fit. A custody order requires the person to be detained in an authorised hospital, a declared 
place, a detention centre or a prison, as determined by the Mentally Impaired Accused Review Board. 

If a release order or custody order is made by a magistrate in summary proceedings, the defendant 
cannot be charged or again tried for the offence. This is not the case if similar orders are made by a 
superior court.  

Tasmania 

The relevant legislation is the Criminal Justice (Mental Impairment) Act 1999 (Tas). This provides that 
the question of fitness may be investigated by the court. An investigation can be dispensed with or 
terminated by a court if the prosecutor and defendant agree. During an investigation of a person’s 
fitness, the court may require the defendant to undergo a psychiatric or expert examination. 

Where a person has, on the balance of probabilities, been found to be unfit to stand trial, a court or 
jury must also determine whether the defendant is likely to become fit for trial within the following 
12 months. If it is unlikely, the proceedings may be adjourned for that period or, otherwise, the court 
must hold a special hearing to determine whether, on the limited evidence available, the person is or 
is not guilty of the offence.  

A person who is found not guilty of an offence at a special hearing is taken to have been found not 
guilty at an ordinary criminal trial. If the person is found not guilty due to unsound mind, or a finding 
cannot be made that the person is not guilty, the court may make a restriction order, release the 
person under a supervision order, make a treatment order under the Mental Health Act 2013 (Tas) or 
release the person with or without conditions.  

Northern Territory 

The Mental Health and Related Services Act 1998 (NT) is the primary legislation. It provides that where 
a person is before a court and charged with an offence, the court is empowered to adjourn 
proceedings at any stage and make an order that the person be admitted for diagnosis, assessment 
and treatment, with adjournments for up to 15 days or a specified period. The court may request 
advice from the Chief Health Officer as to whether it is practicable to conduct an outpatient 
assessment. 

The court may impose conditions on an admission and treatment order, including whether the person 
must be detained in a particular part of the treatment facility, kept under guard or granted leave of 
absence and, if the person is a prisoner, whether the person is to be subject to the same restrictions 
as were applicable in prison. If the person absconds from or refuses to attend the treatment facility 
to undertake treatment, a court may issue a warrant to arrest the person. An authorised psychiatric 
practitioner or the Mental Health Review Tribunal may determine that the person is no longer 
required to be admitted as an involuntary patient at a treatment facility if satisfied that the person 
does not fulfil the criteria for involuntary admission following examination by the practitioner or the 
review of the person’s admission by the Tribunal.  
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Prison mental health legislation 

NSW 

The Crimes (Administration of Sentences) Act 1999 (NSW) is the primary legislation, and s72A provides 
that: 

an inmate must be supplied with such medical attendance, treatment and medicine as in the 
opinion of a medical officer is necessary for the preservation of the health of the inmate, of 
other inmates and of any other person. 

Justice Health, a statutory body established under the Health Services Act (NSW) 1997, has designated 
health care functions in prisons and other custodial settings, including providing health services to 
people in custody, monitoring the provision of health services in managed correctional centres and 
keeping medical records. Section 24 provides for people to be transferred between prison and 
hospital.  

Under s 73 a medical practitioner may carry out medical treatment without the consent of a person 
in prison if the Chief Executive Officer, Justice Health, is of the opinion that it is necessary. However 
the Mental Health Act 2007 (NSW) provides that patients under that Act may only be treated 
involuntarily within a declared mental health facility. Selected parts of NSW correctional centres have 
been declared under the Act for this purpose, such as Long Bay Hospital. 

Under s 55 of the Mental Health (Forensic Provisions) Act 1990 (NSW) a prisoner may be transferred 
to a mental health facility. The 2016 review of prison mental health services in Australia notes advice 
from NSW that in practice prisoners requiring hospital admissions for mental health treatment are 
transferred to the Long Bay Hospital within the Long Bay Correctional Complex and, therefore, remain 
in the custody of correctional services while receiving mental health treatment.84 

Victoria 

The primary legislation is Corrections Act 1986 (Vic) 1986, s47 of which provides that the rights of 
every prisoner include: 

• the right to have access to reasonable medical care and treatment necessary for the 
preservation of health including, with the approval of the principal medical officer but at 
the prisoner's own expense, a private registered medical practitioner…chosen by the 
prisoner; 

• if intellectually disabled or mentally ill, the right to have reasonable access within the 
prison or, with the Governor's approval outside a prison to such special care and treatment 
as the medical officer considers necessary or desirable in the circumstances; 

Involuntary treatment is precluded from being provided in Victorian prisons and must be provided by 
a designated mental health service, transfer to which is provided for in Division 2 of the Act. Under 
the Mental Health Act 2014 (Vic) a secure treatment order may be made for a prisoner to enable their 
transfer from a prison to a designated mental health service for treatment.  

Queensland 

The principal legislation is the Corrective Services Act 2006, s 3 of which, describing the purpose of the 
Act, includes the provision that: 

(2) This Act recognises that every member of society has certain basic human entitlements, 
and that, for this reason, an offender’s entitlements, other than those that are necessarily 
diminished because of imprisonment or another court sentence, should be safeguarded.  
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(3) This Act also recognises— 
a. the need to respect an offender’s dignity; and  
b. the special needs of some offenders by taking into account— 

i. an offender’s age, sex or cultural background; and  
ii. any disability an offender has. 

Section 284 sects out the functions of prison doctors, which include examination, treatment, making 
recommendations and keeping medical records. Section 21 provides for medical examinations and 
includes provision for involuntary treatment. Prison mental health services report that as this is not 
declared to be specific to mental health service provision it is not used in practice for provision of 
involuntary mental health services in prison.85 Section 68 provides for transfer to medical services. 

Chapter 3 of the Mental Health Act 2016 (Qld) provides in more detail for transfers of people in 
custody to mental health services for assessment, treatment and care. A prisoner who requires 
assessment or treatment in a mental health service can be transferred from custody to an authorised 
mental health service. Once transferred to hospital, the custody of the prisoner is transferred to the 
health service entirely. A person in prison cannot be commenced on an involuntary treatment 
authority, but must be transferred to an inpatient unit of an authorised mental health service for the 
assessment to take place. 

South Australia 

The Correctional Services Act (SA) 1982 is the primary legislation, and provides in s23 for initial and 
periodic assessments of prisoners, including taking account of health needs and background. This is 
not framed as in accordance with a particular right to health care. Section 27 provides for hospital 
transfers of prisoners for medical or psychiatric examination, assessment or treatment, and the 
Criminal Law Consolidation Act 1935 (SA) s269X provides for transfers of people person on remand. 

Under the Mental Health Act 2009 (SA) involuntary treatment and administration of medication may 
be authorised within the custodial setting, and ‘experienced Correctional Officers authorised by the 
General Manager of a prison’ have been designated as ‘Authorised Officers’ under the Mental Health 
Act by the South Australian Chief Psychiatrist.86 Primary health care services in state-run prisons are 
provided by the South Australia Prison Health Service, part of the Central Adelaide Local Health 
Network which is established under the Health Care Act 2008.  

Western Australia 

The principal legislation is the Prisons Act 1981 (WA), which provides in s95A (1) that the chief 
executive officer is ‘to ensure that medical care and treatment is provided to the prisoners in each 
prison’. S 95B provides for duties of the prison medical officers, including assessments, treatment, 
medical supervision and medical record keeping. Section 83(1) provides for transfer from prison for 
provision of medical or health services 

Section 95D provides for a power of involuntary medical examination and treatment, and s 42 enables 
restraint of prisoners with medication on medical grounds, with the approval of a medical officer. The 
issue of involuntary treatment in custody is not expressly dealt with in the Mental Health Act 2014 
(WA). If prisoners meet the criteria under the Mental Health Act 2014 (WA) for assessment for 
involuntary treatment, they are referred under that Act, which requires that they be transported to 
specialist mental health facilities. 

Tasmania 

The principal legislation is the Corrections Act 1997 (Tas). 
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Section 29 sets out the rights of people in prison, which includes: 

(f) the right to have access to reasonable medical care and treatment necessary for the 
preservation of health, and 

(g) if intellectually disabled or mentally ill, the right to have reasonable access within the prison 
or, with the Director's approval, outside the prison to such special care and treatment as a 
medical officer considers necessary or desirable in the circumstances; 

Section 36A provides for transfer of a person from prison to a secure mental health unit. Admission 
may occur if both the Director of Corrective Services (or delegate) and the Chief Forensic Psychiatrist 
agree. The Director of Corrective Services must be satisfied that the prisoner or detainee’s removal 
from prison to a secure mental health unit is in the best interests of the prisoner or detainee, or other 
persons in the prison, hospital or institution in which the prisoner or detainee is being detained. A 
prisoner or detainee may also ask to be moved to a secure mental health unit. The Chief Forensic 
Psychiatrist must also be satisfied that the prisoner or detainee is suffering from a mental illness; that 
the prisoner or detainee’s admission is necessary for his or her care or treatment; and that adequate 
facilities and staff exist at the secure mental health unit for the appropriate care and treatment of the 
prisoner or detainee. Involuntary mental health treatment is only permissible in approved mental 
health facilities under the Mental Health Act, not in prison. 

Northern Territory 

The principal legislation is the Correctional Services Act 2014 (NT). Division 4 deals with health care, 
with s82 providing that:  

1) The Commissioner must arrange for the provision of appropriate health care for prisoners. 
2) The Commissioner must ensure that prisoners are provided with access to health care that is 

comparable with that available to persons in the general community in the same part of the 
Territory. 

Section 83 provides that that to the extent practicable, health practitioners and prisoners are able to 
access each other, and s85 provides that if a health practitioner makes a recommendation about 
health care to the general manager, the general manager must give reasonable consideration to 
implementing it. Section 86 provides for a person to be transferred from prison to a health care facility.  

Involuntary medical treatment in prison is permissible under s92 of the Correctional Services Act. 
Under the Mental Health and Related Services Act (NT)1998 a person in prison may be placed on an 
interim community management order, which enables treatment to be provided in acute 
circumstances, however use of force to provide involuntary treatment in custody is not permitted 
under the Mental Health and Related Services Act (NT). Under s79 of the Mental Health and Related 
Services Act a designated mental health practitioner or authorised psychiatric practitioner may 
examine and assess a prisoner to determine whether the person requires a voluntary or involuntary 
admission to an approved treatment facility. If requested to do so by a medical practitioner, the 
Commissioner of Correctional Services must arrange for a prisoner to be examined and assessed by a 
practitioner within 24 hours after receiving the request. 

ACT 

The principal legislation is the Corrections Management Act (ACT) 2007, and its drafting provides a 
significant contrast to the legislation in the other jurisdictions. In particular the entire Act is structured 
around principles, which explicitly include rights and conditions for people in prison. In section 7 the 
main objects of the Act include ensuring that detainees are treated in a decent, humane and just way. 
This is also referred to in the preamble, which also relevantly includes statements that: 
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1. The inherent dignity of all human beings, whatever their personal or social status, is one of 
the fundamental values of a just and democratic society; 
2. The criminal justice system should respect and protect all human rights in accordance with 
the Human Rights Act 2004 and international law; 
3. Sentences are imposed on offenders as punishment, not for punishment… 

Section 8 provides that ‘correctional services must be managed so as to achieve the main objects of 
this Act’, particularly by: 

a) ensuring that public safety is the paramount consideration in decision-making about the 
management of detainees; and 

b) ensuring respect for the humanity of everyone involved in correctional services, including 
detainees, corrections officers and other people who work at or visit correctional centres; and 

c) ensuring behaviour by corrections officers that recognises and respects the inherent dignity of 
detainees as individuals; and 

d) ensuring that harm suffered by victims, and their need for protection, are considered 
appropriately in decision-making about the management of detainees. 

Section 9 provides for treatment of detainees generally, and states that: 

Functions under this Act in relation to a detainee must be exercised as follows: 
a) to respect and protect the detainee’s human rights; 
b) to ensure the detainee’s decent, humane and just treatment; 
c) to preclude torture or cruel, inhuman or degrading treatment; 
d) to ensure the detainee is not subject to further punishment (in addition to deprivation of 

liberty) only because of the conditions of detention;  
e) to ensure the detainee’s conditions in detention comply with section 12 (Correctional centres—

minimum living conditions); 
f) if the detainee is an offender—to promote, as far as practicable, the detainee’s rehabilitation 

and reintegration into society. 

Section 12 provides for minimum living conditions in correctional centres, and states that  

(1) To protect the human rights of detainees at correctional centres, the director-general 
must ensure, as far as practicable, that conditions at correctional centres meet at least the 
following minimum standards: 

… 

(j) detainees must have access to suitable health services and health facilities; 

In relation to health care, s53 provides that: 

1. The director general must ensure that: 
a) detainees have a standard of health care equivalent to that available to other people in the 

ACT; and 
b) arrangements are made to ensure the provision of appropriate health services for detainees; 

and 
c) conditions in detention promote the health and wellbeing of detainees; and 
d) as far as practicable, detainees are not exposed to risks of infection. 

 
2. In particular, the director-general must ensure that detainees have access to— 

a) regular health checks; and 
b) timely treatment where necessary, particularly in urgent circumstances; and 
c) hospital care where necessary; and 
d) as far as practicable— 

i. specialist health services from health practitioners; and 

http://www.legislation.act.gov.au/a/2004-5


64 
 

ii. necessary health care programs, including rehabilitation programs. 
 

Under s21 much more power is provided to doctors than is the case in other jurisdictions. This section 
provides that the director general responsible for the administration of the Public Health Act 1997 
must appoint a doctor for each correctional centre. It goes on to provide that: 

2) The doctor’s functions are 
a. to provide health services to detainees; and 
b. to protect the health of detainees (including preventing the spread of disease 

at correctional centres). 
3) … 
4) The doctor may give written directions to the director general for subsection (2) (b). 
5) The director general must ensure that each direction under subsection (4) is complied with 

unless the director general believes, on reasonable grounds, that compliance would 
undermine security or good order at the correctional centre. 
 

Sections 54 and 54A provide for people to be transferred to health services, including mental health 
services, which is also provide for in the Mental Health Act 2015 (ACT). The use of force to provide 
involuntary treatment may only be undertaken in a gazetted mental health facility and the ACT’s 
prison is not gazetted for this purpose.  
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